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Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely , 


ner  of  Revenue 
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You  inquire  whether  the  Massachusetts  sales  and  use  ta>fes 
apply  to  ""dcmurragfc"  charges  for  retention  o£  storage  cylinc-ers 
beyond  a  30- day  fren  uee  period,. 

Generc;!  Laws  Chapter  6  4H,   Section  2  irr.posf.s  an  excise  on 
sales  at  retail  of.  tangible  personal  property  in  Ma ssachv? setts 
by  any  venoor.     Chapter  b43\  Section  2  ip.poses  an  excise  cn  the 
storage,  use-  or  other  cousumption  in  Massachusetts  of  tangible 
personal  property  purchafeed  tx^m.  any  I'-eudor  for  ??tora90,  ■<x'~.i:  or 
other  conSiiiT'.ption  in  nas-ss.chasetts.     For  both  ssies  and  use  tax 
purposes,,  "sale"  is  defineu  as  including 

*''^'a7ny  tranr;fer  of.  title  or  postss^ssion^  or 
Both,  exchamgc ,  tarter,  lease #  rental , 
condlticaai  or  oih'srwise,  of  tai';c\ihle 
persorjal  property  fca-  a  considi=jration,  in 
eny  manner  or  bv  ars'*.^  means  whatsoever." 
tr.L.   c.   64H,    s/l(12)(«)?   c.  641,  1(1). 

Section  1(4)  o£  C^Aapter  641  defines  "storage"  as 

"any  keeping  or  retention  in  trie  cor.-rmcn- 
we-a3th  for  any  purpose  except  sale  in  the 
regular  course  of  business  or  subsequent 
us€5  solely  outside  of  the  coinmonweaith  of 
tangible  personal  property  purchased  Irom. 
a  vendor. " 
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Based  on  the  foregoing,  it  is  r'»ied  that  demurrage  charges 
for  retention  of  storage  cylinders  b^:yond  a  30-day  free  use 
period  are  subject  to  the  Massachusetts  sales  and  use  taxes. 


Very  t^uly  yours. 


L.TH:JMDj.T<f 
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("Parent  Trust")  and 
("Subsidiary  Trust")  are  Massachusetts 
corporate  trusts  that  propose  to  merge  into  a  Massachusatts 
business  corporation.    You  inquire  as  to  the  Massachusetts 
tax  treatment  of  the  proposed  plan. 

The  Parent  Trust  is  a  trust  with  trans f*5rcible  shares 
organized  under  a  declaration  of  trust  dated  August  24,  1955. 

The  Subsidiary  Trust  is  a  trust  with  transferable  shares 
and  is  organized  under  a  declaration  of  trust  dated  December 
16,  1956,    The  Parent  Trust  owns  98.42%  of  the  Subsidiary 
Trust's  outstanding  shares. 

Tl^e  trustees  of  the  Parent  Trust  propose  to  form  a  Massa- 
chusetts business  corporation  named  ("Corporation"). 
Pursuant  to  Massachusetts  General  Laws  Chapter  156B,  Section 
8-3,  the  Parent  Trust  will  be  merged  into  the  Corporation  and 
then  the  Subsidiary  Trust  will  be  merged  into  the  Corporation. 

Under  the  proposed  plan,  the  minority  shareholders  of 
the  Subsidiary  Trust  will  receive  money  in  exchange  for  their 
shares. 
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A  Massachusetts  corporate  trust  is  subject  to  taxation 
under  General  Laws  Ghapter  62.     General  Laws  Chapter  62, 
Section  3(a)  provides  that  the  Massachusetts  adjusted  gross 
income  of  a  corporate  trust  is  determined  as  if  it  wero  a 
resident  natural  person,  provided,  however,  that  for  purposes 
of  any  determination  involving  sections  351  through  368  of 
the  Internal  Revenue  Cede,  any  corpor-iite  trust  shall  be 
treated  as  a  corporation. 

Based  on  the  foregoing,  it  is  rul±d  that: 

1.  The  proposed  plan  will  be  treated  as  a  reorgauiiza- 
tion  for  purposes  of  General  Laws  Chapter  62,  Section  8 
provided  that  it  is  a  reorganization  under  Section  368  of 
the  Code. 

2.  !'"'f*ither  the  Parent  Trust,  the  Subsidiary  Trust,  nor 
the  Corporation  will  recognize  any  gain  or  loss  for  Massachu- 
setts tax  purposes  und^r  General  Laws  Chapter  62  or  Chapter  63 
provided  no  gain  or  Iocs  is  recognized  for  federal  income  tax 
purposes . 

3.  The  shareholders,  other  than  the  minority  share- 
holders of  the  Subsidiary,  will  recognize  i\o  gain  or  loss  for 
Mas?achufeett3  i^^.ccriie  tax  p\irpos6s  under  Chiv;;:ter  €2  or  Chapter 
63  provided  that  no  gain  or  loss  is  recognized  for  federal  tax 
purposes. 

4.  The  minority  shareholders  of  the  Subsidiary  Trust 
who  are  subject  to  taxation  ur.clsr  Ch<^p^cer  G2  will  recognize 
gain  or  loss  for  Massachusetts  incomo  tax  purposes  under 
Chapter  62  to  the  ext«*nt  that  cdin  or  losi*  is  recognized  for 
federal  income  tax  purposes. 


ry  truly  your^. 


'Commissioner  of  Revenue 


LJH:  JD:inf 
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("Bank") ,  a  Naw  York  bank,  is 
succes^icr  trustee  oC  lwo  irrevocable  Inter  vivos  trusts  created 
by  ("Grantor")  cn  November  15,  13  48.  Cn 

behali  of  the  Bank,  you  inquire  about:  the  ('assachusetts  tax 
status  of  the  trusts. 


The  trust  indenture  for  each  trust  presides  that  incorre  is 
to  be  paid  to  a  specified  chile  of  the  Gii-aii-cor  as  long  as  he 
lives,  and  after  his  death  to  a  specified  grandchild  of  the 
Grantor  as  long  as  h^'  lives,  and  after  the  death  of  the  survivor 
of  the  child  and  the  .grandchild,  per  -ntirpes  to  the  issue  of  the 
grandchild  living  from  time  to  time,  and  upon  default  of  such 
issue  per  stirpes  to  the  issue  of  the  child  living  from  time  to 
time,  and  upon  default  of  such  issue  per  stirpes  to  the  issue 
of  the  Grantor  living  from  time  to  time.     Upon  termination  of 
the  trusts,  the  principal  is  to  be  paid  per  ^itirpes  to  the  then 
living  issue  of  the  grandchild,  or  in  default  of  such  issue  per 
stirpes  to  the  then  living  issue  of  the  child,  or  in  default  of 
such  issue  per  stirpes  to  the  then  living  issue  of  the  Grantor, 
or  in  default  of  such  issue  to  six  specified  charitable  institu- 
tions.   Nctv.-ithstanding  these  provisions,  the  trustees  of  each 
trust  have  uncontrolled  discretion  to  pay  all  or  a  portion  of 
the  income  and  principal  to  specified  parsons  at  any  time. 

The  Grantor  was  a  Massachusetts  resident  at  the  time  the 
trusts  were  created  and  at  the  time  of  her  death  on  September 
27,  1967.     The  original  co-trustees  of  the  trusts  were 
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("A")   and  ("B'')  ,  both  Massachu- 

setts residents.     A  died  on  August  18,  1952,  and 

("C"} ,  a  Massachusetts  resident,  was  appointed 
co-trustee  with  B.     C  resigned  as  co-trustee  on  June  27,  1957, 
and  ths  Bank  was  appointed  co-trustee  with  B.     B  resigned  as 
co-trustee  on  March  31,  1976,  and  ("D"), 
a  resident  of  Connecticut,  was  appointed  co-trustee  with  the 
Bank. 

Estates  held  in  trust  by  trustees  or  other  fiduciaries 
not  described  in  General  Lavs  Chapter  62,  Section  10(c)  are 
subject  to  Massachusetts  incoir.e  tax  only  on  their  items  of 
gross  income  from  sources  within  the  ComiTionwealth,  that  is, 
on  items  of  gross  income  derived  froiri  or  effectively  connected 
with  any  trade  or  business  carried  on  in  Massachusetts  or 
derived  from  the  ownership  of  any  interest  in  real  or  tangible 
personal  property  in  Massachusetts  (G,L.  c.  62,  ss.  5A,  10(d)), 
With  exceptions  not  here  relevant,  trustees  or  other  fiduciaries 
described  in  General  Laws  Chapter  62,  Section  10 (c)  are  the 
following: 

"guardians  .=?nd  conservators  appointed  by  a 
M3ssachuse::ts  court;  trustees  und:-z  the 
will  of  a  person  ^ho  died  an  inhsoitant  of 
the  cuiurr.o*^.wealth ;  and  trustees  under  a 
trust  created  by  a  person  or  persons  any 
one  of  whom  was  an  inhabitant  of  the  com- 
monwealth at  the  tinie  oi  the  creation  of 
the  trust  or  at  any  tiT.e  during  the  year 
for  which  the  income  is  computed,  or  who 
died  an  inhabitanu  of  the  cor.;monwealth, 
any  on^  of  which  trustees  or  other  fidu- 
ciaries is  an  inhabitant  of  the  cornrKon- 
wealth." 


Based  on  the  foregoing,  it  is  ruled  that  since  the  two 
irrevoca±>le  inter  vivos  trusts  nov  have  rio  Massachusetts 
resident  trustees,  they  are  s'v-ibject  to  Massachusetts  incone 
tax  only  on  their  items  of  gross  income  from  sources  within 
the  Commonwealth,     Any  Massachusetts  resident  who  receives, 
is  entitled  to,  or  to  whom  income  is  available  from  the 
trusts  is  subject  to  Massachusetts  income  tax  upon  such  income, 
according  to  the  nature  of  the  income  received  by  the  trustees 
(see  G.L.  c.   62,  Section  11). 


Commissioner  of  Revenue' 
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Joyce  HAMPxns 

COMMISSIONCR 


(a 
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£X7  is  a  Massachusetts  retail  tire  dealer 
that  breaks  out  on  its  customer  invoices  an  amount  representing 
the  federal  tire  ir.ajr.uf  actursrs '  excise.     You  inquire  whether  the 
"sales  price"  of  tires  on  which  the  Massachusetts  sales  tax  is 
based  includes  such  separately-stated  amour. -s. 

The  Massachusetts  sales  tax  is  an  excise  on  retail  sales  of 
tangible  personal  prcpericy  in  Massachusetts  at  the  rate  of  five 
per  cent  of  a  vendor's  "gross  receipts"    (G-L.  c.  64K:  s.  2). 
"Gross  receipts"  zrieans  "the  total  sales  price  received  by  vendors 
as  a  consideration  for  retail  sales"   {G.L.  c.  64H,  s.  1(6)). 

"Sales  price"  is  defined  as  "the  total  amount  paid  by  a 
purchaser  to  a  vendor  as  consideration  for  a  retail  sale,"  with 
no  deduction  on  account  of  "the  cost  of  iraterials  used,  labor  or 
service  cost,  interest  charges,  losses  or  other  expenses" 
(emphasis  supplied),     G.L.  c.   64H,  s,  1(14;. 

Section  l(14)(c)(vi)  of  Chapter  64H  provides  that  the  amount 
of  the  majiuf acturers '  excise  on  motor  vehicles  imposed  under 
Section  4061(a)   of  the  federal  Internal  Revenue  Code   ("Code")  is 
excluded  in  determining  the  sales  price  of  motor  vehicles. 
There  is  no  provision  similarly  excluding  from  the  sales  price 
the  amount  of  the  federal  tire  manufacturers'  excise  imposed 
under  Section  40  71(a)  of  the  Code. 
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Therefore,  the  sales  price  of  tires  on  which  the  sales  tax 
is  based  is  the  entire  amount  paid  therefor,  whether  or  not  the 
retailer  breaks  out  an  amount  representing  the  federal  tire 
manufacturers'  excise. 


^ery  truly  yours. 


Commi^ioner  of  Revenu 


LJK: JXD:mf 
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You  have  requested  a  ruling  as  to  the  Massachusetts  tax  con- 
sequences of  the  conversion  of  the 

("Association")  from  a  federal  mutual  savings 
and  loan  association  to  a  federal  stock  savings  and  loan  associa- 
tion. 

The  Association  is  a  member  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC")  and  is  subject  to  the  rules  and 
regulations  of  the  Federal  Home  Loan  Bauik  Board  ("FHLBB"). 

As  a  mutual  savings  emd  loan  association r  the  Association 
has  no  capital  stock.     Instead,  the  proprietary  interest  in  the 
reserves  and  undivided  profits  of  the  Association  belong  to  all 
of  its  savings  depositors  as  evidenced  by  savings  certificates 
or  passbooks.     An  Association  savings  depositor  is  entitled  to 
interest  on  the  depositor's  account  balance  that  is  declared  and 
paid  by  the  Association.     In  addition,  an  Association  depositor 
has  the  right  to  share  pro  rata,  with  respect  to  the  cumount  in 
his  savings  account  as  a  fraction  of  the  sum  of  all  savings 
accounts  of  the  Association  in  amy  liquidation  proceeds  distrib- 
uted in  the  event  the  Association  is  ever  liquidated.  Voting 
rights  in  the  Association  are  held  by  its  savings  depositors  and 
borrowers  with  each  borrower  being  entitled  to  one  vote  as  a 
member  of  the  Association  and  each  savings  depositor  being 
entitled  to  one  vote  for  each  $100  or  fraction  thereof  deposited 
in  a  savings  account.    All  of  these  interests  of  the  Association 
savings  depositors  cease  when  a  depositor  closes  the  account  with 
the  Association. 
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In  order  to  stimulate  growth  and  expansion  of  the  Association 
through  the  raising  of  additional  capital  the  board  of  directors 
of  the  Association  adopted  a  plan  of  conversion  whereby  the 
Association  vrill  convert  itself  into  a  federal  stock  savings  and 
loan  association  ("Stock  Association").    The  conversion  will  be 
accomplished  pursuant  to  the  rules  and  regulations  of  F3LIC  and 
FHLBB.     It  will  be  subject  to  the  approval  of  the  FSLIC,  FHLBB 
and  an  af f irir.atiive  vote  of  the  majority  of  the  eligible  votes  of 
the  association  members. 

Pursuant  to  the  plan  of  conversion,  the  Stock  Association 
will  issue  3 C 0,000  shares  of  common  stock.     The  aggregate  purchase 
price  at  which  all  shares  will  be  offered  and  sold  will  be  equal 
to  the  fair  market  value  of  the  Association  based  on  an  independent 
appraisal.     The  selling  price  of  each  share  of  stock  will  be 
determined  by  dividing  such  fair  market  value  by  the  nmnber  of 
shares  to  be  issued.     The  Stock  Association  common  stock  will  be 
sold  to  qualified  purchasers  pursuant  to  nontransferable  subscrip- 
tion rights.     The  nontransferable  subscription  rights  will  be 
offered  without  payment  therefor  on  the  basis  of  five  preference 
categories  established  in  accordance  with  the  regulations  of  the 
FSLIC  and  FKL3B,     The  groups  in  order  of  priority  are  as  follows: 
(1)  persons  who  held  qualifying  deposits  on  December  31,  1979 
("eligible  account  holders") ;    (2J  persons  who  held  deposits  on 
March  31,  1981  ("supplemental  eligible  account  holC^rs") ;    (3)  all 
other  members  of  the  Association;    (4)  directors,  officers  and 
employees  of  the  Association  but  limited  in  air»ounts  to  21  percent 
of  the  total  offering  of  shares?    (5)  an  additional  offering  of 
nontransferable  subscription  rights  to  the  above  four  groups  equal 
to  3/10  of  one  percent  of  the  total  number  of  shares  offered.  Any 
remaining  balance  of  unsubscribed-f or  stock  will  thereafter  be 
made  available  to  the  public  at  the  same  offering  price. 

After  the  Association  converts  itself  to  the  Stock  Associa- 
tion, all  voting  rights  not  attributable  to  the  stock  of  the  Stock 
Association  will  expire.     A  liquidation  account  will  be  established 
in  an  amount  equal  to  the  net  worth  of  the  Association  as  of  the^ 
time  of  the  conversion.    While  the  establishment  of  the  liquidation 
account  will  not  operate  to  restrict  Stock  Association's  use  of  its 
net  worth,  each  account  holder  who  maintains  a  savings  account  in 
the  Association  at  the  time  of  conversion  will  have  an  interest  in 
a  portion  of  the  liquidation  account  balance.     This  interest  con- 
stitutes a  right  to  receive  an  amount  representing  the  depositor's 
interest  in  the  net  worth  of  the  Association  at  the  time  of  the 
conversion  before  any  liquidating  distribution  can  be  made  with 
respec;  to  common  stock.     An  interest  in  the  liquidation  account 
will  never  be  increased.     It  will  however,  be  decreased  to  reflect 
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subsequent  withdrawals  from  a  depositor's  account  that  reduce  the 
amount  of  the  depositor's  account  below  the  amount  in  such  account 
at  the  time  of  conversion. 

The  conversion  will  not  interrupt  the  business  of  the  Associa- 
tion amd  its  business  will  continue  as  usual.     Each  depositor  will 
retain  a.  withdrawable  savings  account  or  accounts  equal  m  amount 
to  the  withdraweUDle  account  at  the  time  of  conversion.    The  Stock 
Association  will  continue  its  membership  in  the  PSLIC  and  will 
remain  subject  to  the  regulatory  authority  of  the  FHLBB, 

The  Association  has  received  a  ruling  from  the  Internal 
Revenue  Service  which  holds,  inter  alia,  that  the  change  in  form 
of  operation  of  the  Association  from  a  federal  mutual  savings 
and  loan  association  to  a  federal  stock  savings  and  loan  associa- 
tion will  constitute  a  reorganization  within  the  meaning  of 
s^ection  368(a)(1)(F)  of  the  Internal  Revenue  Code;  that  no  gain 
or  loss  will  be  recognized  to  the  Association  as  a  result  of 
such  conversion;  and  that  the  Association  and  the  Stock  Associa- 
tion will  each  be  "a  party  to  a  reorganization"  within  the  mean- 
ing of  section  368(b). 

Individual  residents  of  Massachusetts  are  subject  to  taxation, 
under  Massachusetts  General  Laws  Chapter  62,  on  their  Massachusetts 
gross  income  less  certain  deductions  and  exemptions.  Massachusetts 
gross  income  is  federal  gross  income  with  certain  modifications  not 
here  relevant.     (G.L.  c.  62,  s.  2(a)). 

The  Association  is  subject  to  taxation  under  General  Laws 
Chapter  63,  Section  11. 

Based  on  the  foregoing,  it  is  ruled: 

1.  No  gain  or  loss  will  be  recognized  by  the  eligible  accoimt 
holders  and  supplemental  eligible  account  holders  of  the  Associa- 
tion upon  the  constructive  issusuice  to  them  of  withdrawable  savings 
accounts  in  the  Stock  Association  in  the  same  dollar  amount  as  their 
savings  accounts  in  the  Association  plus  interests  in  the  liquida- 
tion account  of  the  Stock  Association  as  described  above  in  con- 
structive exchange  for  their  savings  accounts  in  the  Association. 

2.  The  basis  of  the  savings  accounts  in  the  Stock  Association 
constructively  received  by  the  eligible  account  holders  or  supple- 
r^ental  eligible  account  holders  of  the  Association  will  be  the 
same  as  the  basis  of  their  savings  accounts  in  the  Association 
constructively  surrendered  in  exchange  therefor.     The  basis  of  the 
interests  in  the  liquidation  account  of  the  Stock  Association  received. 
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by  the  eligible  account  holders  ^nd  supplemental  eligible  account 
holders  will  be  zero. 

5.  No  gain  or  loss  will  bo  recognized  by  the  eligible  account 
holders  or  supplemental  eligible  account  holders  upon  the  distribu- 
tion t.o  them  of  the  nontransferable  subscription  rights  to  purchase 
shares  of  stock  in  the  Stock  Association. 

4.  No  tajKable  income  will  be  realized  by  the  eligible  account 
holders  or  supplemental  eligible  account  holders  as  a  result  of  the 
exercise  of  the  nontransferable  subscription  rights. 

5.  The  basis  of  the  nontransferable  subscription  rights  will 
be  zero.     The  basis  of  the  common  stock  of  the  Stock  Association 

to  its  shareholders  will  be  the  purchase  price  thereof.     The  share- 
holders holding  period  will  commence  upon  the  exercise  of  the 
subscription  rights. 

6.  No  gain  or  loss  vill  be  recognized  to  the  Association  or 
the  Stock  Association  as  a  result  of  the  proposed  conversion. 

7.  The  assets  of  the  Association  will  have  the  same  basis  in 
the  hands  of  the  Stock  Association  as  in  the  hands  of  the  Associa- 
tion :Lramediately  prior  to  the  conversion.     The  holding  period  of 
the  assets  of  the  Association  to  be  received  oy  the  Stock  Associa- 
tion will  include  the  period  during  which  the  assets  .were  held  by 
the  Associaticn  prior  to  the  conversion, 

8.  No  gain  or  loss  will  be  recognized  to  the  Stock  Associa- 
tion on  the  receipt  of  money  in  exchange  for  shares  of  the  Stock 
Association's  common  stock. 

9.  The  creation  of  the  liquidation  account  on  the  records 
of  the  Stock  Association  will  have  no  effect  on  the  Association's 
or  the  Stock  Association's  net  operating  income, 

IC.    The  part  of  the  taxable  year  of  the  Association  before 
conversion  and  the  part  of  the  taxable  year  of  the  Stock  Associa- 
tion after  the  conversion  will  constitute  a  single  taxable  year 
of  the  Stock  Association, 

11.     The  Stock  Association  will  succeed  to  and  take  into 
account  the  net  operating  income  of  the  Association  as  of  the 
date  cf  the  conversion. 


L..  JoYcs  Hampsri 
Commissioner 


iOO   '^curUtUj^  ^«J^  Ot26A 

January  4,  1982 


("Company")  is  engaged  in  Massachu 
setts  in  the  business  of  designing,  fabricating  and  selling 
structural  steel  for  use  by  building  contractors. 

You  inquire 

(1)  whether  the  Company  may  pay  the  sales  tax  on  its 
purchases  of  materials,  in  lieu  of  collecting 

and  paying  over  the  tax  on  its  saiis  of  structural 
steel  to  building  contractors; 

(2)  whether  the  sales  tax  applies  to  tha  Company's 
charges  for  fabrication  of  structural  steel 
for  building  contractors  who  supply  the  steel 
and  other  materials  used  in  the  fabrication;  and 

(3)  whether  the  "sales  price"  of  structui-al  steel 
sold  to  buildina  contractors  includes  charges 
for 

(a)  "drafting  labor"  and  "direct  labor,"  that 

is,  labor  associated  with  the  Company's 

design  and  fabrication  of  structural 
steel; 

(b)  overhead; 

(c)  "trucking  labor;"  and 

(d)  profit. 
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Massach-usetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  recall  of  tangible  personal  property  in 
Massachusetts  by  any  vendor.     "Sale"  is  defined  in  Chapter  64H, 
Section  1(12)  as  including  any  transfer  of  title  or  possession 
of  tangible  personal  property  for  a  consideration,  as  well  as 

'Yt/he  producing,  fabricating,  processing, 
printing  or  imprinting  of  tangible  personal 
property  for  a  consideration  for  consumers 
who  furnish  either  directly  or  indirectly 
the  materials  used  in  the  producing, 
fabricating,  processing,  printing  or 
imprinting." 

Sales  for  resale  in  the  regular  course  of  business,  and 
sales  of  materials  that  become  an  ingredient  or  component  part 
of  tangible  personal  property  to  be  sold,  are  not  subject  to 
the  sales  tax  (G.L.  c.   64H,  ss.  1(13),  6 (r) ) . 

In  determining  the  sales  price  on  which  the  tax  is  based, 
no  deduction  is  allowed  for  "the  cost  of  materials  used,  labor 
or  service  cost,  interest  charges,  losses  or  other  expenses" 
(G.L.  c.   64H,  s.  1(14}  (a)  (ii)  )  ,  but  separately-stated  charges 
for  transportation  of  property  after  its  sale  are  excluded  from 
the  sales  price   (G.L.  c.  64H,  s,  1 (14)  (c)  (v) ) . 

•    Based  on  the  foregoing,  it  is  ruled  that 

(1)  The  Company's  sales  of  structural  steel  to 
building  contractors  are  retail  sales  subject 
to  tax; 

(2)  The  Company's  purchases  of  materials  for 
resale  in  the  regular  course  of  business  and 
its  purchases  of  materials  to  be  incorporated 
in  structural  steel  to  be  sold  are  not  sub- 
ject to  tax; 

(3)  The  sales  tax  applies  to  the  Company's 
charges  for  fabrication  of  structural  steel 
for  building  contractors  who  supply  the 
steel  or  other  materials  used  in  the 
fabrication? 

(4)  The  sales  price  of  structural  steel  sold  to 
building  contractors  includes  amounts 
representing  "drafting  labor,"  "direct  labor," 
overhead  and  profit,  whether  or  not  such 
amounts  are  separately  stated;  and 
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(5)  Separately-stated  charges  for  transporting 

structural  steel  after  its  sale  are  not  subject 
to  tax. 

ery  truly  yours. 
Commissioner  of  Revenue 
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Except  where  a  seller  takes  a  Massachusetts  resale  certifi- 
cate in  good  faith  from  a  purchaser  who  is  a  registered  Massa- 
chusetts vendor,  two  presumptions  arise;  it  is  presumed  that  all 
gross  receipts  of  a  vendor  from  Massachusetts  sales  are  frorri 
sales  subject  to  tax  (G.L.  c.  64H,  s.  8) ,  and  it  is  presumed 
that  tangible  personal  property  sold  by  any  person  for  delivery 
in  Massachusetts  is  sold  for  storage,  use  or  other  consumption 
in  Massachusetts  (G.L.  c.  641,  s.  8) . 


Section  1(13)  of  Chapter  64H  provides: 


"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such 
owner,  former  owner  or  factor,  if  the  delivery 
is  to  a  consumer  or  to  a  person  for  redelivery 
to  a  consumer^  pursuant  to  a  retail  sale  made 
by  a  retailer  net  engaged  in  business  in  the 
commonwealth,   is  a  retail  sale  in  the  common- 
wealth by  the  person  making  the  delivery.  He 
shall  include  the  retail  selling  price  of  the 
property  in  his  gross  receipts," 


Based  on  the  foregoing,  it  is  ruled  thats 


1.     If  Com.pany  A  is  engaged  in  business  in  Massachusetts 
within  the  meaning  of  Chapter  64H,  Section  1(5),  it  must  register 
as  a  Massachusetts  vendor  and  collecr  and  pay  over  sales  or  use 
tax,  based  on  its  selling  price,  on  the  sa3e  of  the  ovens  to 
Company  B;  in  such  case  Company  A  may  give  the  Manufacturer  a 
Massachusetts  resale  certificate  in  lieu  of  paying  a  tax  on  its 
purchase  from  the  Manufacturer. 


2.     If  CoiTipany  A  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  Chapter  64H,  Section  1(5),  the  Manufacturer 
must  collect  and  pay  over  sales  or  use  tax  on  the  sale  of  the 
ovens,  based  on  the  retail  selling  price  to  Company  B. 

^y  truly  yours, 


^ommi sooner  of  Revenue^ 


LJH: JXD:mf 
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CoMMtSSIONSR 
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("Parent")  is  a 

corporation  of  iiinited  liability  organized  in  the  United  Kingdom. 
It  contemplates  investing  in  American  enterprises  through  one  or 
more  subsidiary  corporaticns  organized  in  the  United  States  and 
having  principal  offices  in  Massachusetts.    The  Parent  intends 
that  the  subsidiaries  will  qualify  for  taxation  under  Massachusetts 
General  Laws  Chapter  63,   Section  38B,  v;hich  confers  tax  benefits 
on  certain  corporations  engaged  exclusively  in  buying,  selling, 
dealing  in,  or  holding  "securities"   (except  securities  of  a 
Domestic  International  Sales  Corporation),  in  their  own  behalf 
and  not  as  brokers. 

You  inquire  whether  the  subsidiaries  will  be  disqualified 
from  treatment  as  security  corporations  taxable  under  Chapter  63, 
Section  38B,  if  they  invest  in  limited  partnerships  organized 
under  the  limited  partnership  laws  of  one  or  more  states.  The 
subsidiaries  will  have  no  responsibility  for  managing  the  partner- 
ships in  which  they  invest. 

In  federal  and  state  statutory  schemes  for  regulation  of 
securities,  "security"  is  conunonly  defined  as  including  "invest- 
ment contracts"   (see  G.L.  c.  llOA,  s.   401(k);  Securities  Act  of 
1933,   s.  2(1),  15  U.S.C.  s.   77b(l)    (1971)).     The  United  States 
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Suprenie  Court  declared  in  SEC  v.  Howey  Co.  ,  328  U.S.  293,  298-99 
(1946) /  that  an  investment  contract  means  "a  contract,  transaction 
or  schenie  whereby  a  person  invests  his  money  in  a  common  enter- 
prise and  is  led  to  expect  profits  solely  from  the  efforts  of  the 
promoter  or  a  third  party."    Under  this  formulation  and  refine- 
ments of  it,  limited  partnership  interests  have  generally  been 
held  to  be  "securities."    SEC  v.  Murphy,  626  F.2d  633  (9th  Cir. 
1980)  ;  Pratt  v.  Kross,  276  Or.  483  (1976)  ;  see  Long,  Partnership, 
Limited  Partnership,  and  Joint  Venture  Interests  as  Securities, 
37  Mo.  L.  Rev.  581  (1972)  .  '  ~ 

Based  on  the  foregoing,  it  is  ruled  that  the  subsidiary 
corporations  will  not  be  disqualified  from  treatment  as  security 
corporations  under  Chapter  63,  Section  38B  if  they  buy,  sell, 
deal         or  hold  interests  in  limited  partnerships  over  which 
they  have  no  rights  of  management  or  control. 


ry  truly  yours. 


'"^ommission'^r  of  Revem 


LJH:JXD:mf 
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The  ("Store")   is  a  business  that  specializes 

in  sales  of  equipment  suitable  for  use  by  handicapped  children. 
You  inquire  whether  sales  by  the  Store  of  the  following  itevns 
are  subject  to  the  Massachusetts  sales  tax: 


(1)  Inflatable  vinyl  balls  ranging  in  diameter  from 
16  to  49  inches? 

(2)  Air  compressors  and  pumps  used  to  inflate  the 
balls; 

(3)  "Prone  standers"  with  accessories  (prone  standers 
support  in  extension  the  pelvis,  hips,  legs  and 
feet  of  handicapped  children,  and  allow  the 
children  to  participate  at  a  common  table  with 
others,  in  school  and  play  activities) ; 

(4)  Wooden  chairs,  adjustable  for  use  by  adults*  cind 
by  children  of  all  ages,  and  appropriate  for 
use  by  handicapped  and  non-handicapped  persons 
alike; 

(5)  Accessories  for  the  adjustable  chairs,  namely, 
guardrails  for  holding  infants  in  the  chairs 
and  footguides  for  the  chairs; 
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(6)  Regular  and  raised  corner seats  and  tables, 
suitable  for  use  by  handicapped  and  non-handi- 
capped children  alike; 

(7)  Comerseat  pommels  that  promote  abduction  in 
handicapped  children; 

(8)  Regular  and  large  "prone  wedges"  designed  to 
support  handicapped  children  in  a  lying  position; 

(9)  Handgrip  "pegs"  that  provide  a  convenient 
grasping  point  for  handicapped  children; 

(10)  Handgrip  "walker  pegs"  that  are  installed  on 
walkers  in  an  upright  position  to  facilitate 
better  posture  and  v/alking  patterns  in  handi- 
capped children; 

(11)  Scooterboards ,  "  that  is,  carpeted  boards 
equipped  with  casters  that  allow  handicapped 
and  non-hamdicapped  children  to  move  about  in 
play  in  the  prone  position; 

(12)  Stools  with  a  single,  centered  leg,  designed 
to  stimulate  equilibrium  reactions  in  handi- 
capped children; 

(13)  "Spinning  boards"  with  ball-bearing  pedestals, 
on  which  playing  children,  handicapped  and 
non-handicapped  alike,  can  turn  in  a  sitting 
position; 

(14)  Strollers  suitable  for  use  with  handicapped 
and  non-handicapped  children; 

(15)  Metal  baskets  that  are  clipped  onto  strollers 
for  storage  of  odd  items; 

(16)  Multi-purpose  seat  belts  and  seat  pommels;  and 

(17)  Equipment  used  to  adapt  tricycles  for  use  by 
handicapped  children,  including  upright  handle- 
bars, pommels,  back  supports  and  foot  pedal 
attachments. 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(1)  exempts 
from  the  sales  tax  sales  of 

"medicine,  insulin  needles  and  insulin  syringes 
on  prescriptions  of  registered  physicians  and 
sales  of  insulin;  sales  of  oxygen,  blood  or 
blood  plasma?  sales  of  artificial  devices 
individually  designed,  constructed  or  altered 
solely  for  the  use  of  a  particular  crippled 
person  so  as  to  become  a  brace,  support, 
supplement,  correction  or  substitute  for  the 
bodily  structure  including  the  extremities  of 
the  individual;  sales  of  artificial  limbs, 
artificial  eyes,  hearing  aids,  and  other  equip- 
ment worn  as  a  correction  or  substitute  for 
any  functioning  portion  of  the  body;  ^and7 
sales  of  crutches  and  wheel  chairs  for  tEe  use 
of  invalids  and  crippled  persons..." 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax  does 
not  apply  to  sales  of  the  prone  standers,  regular 
and  large  prone  wedges,  or  handgrip 

walker  pegs.  The  sales  tax  does  apply  to  sales  of 

the  inflatable  vinyl  balls, 

air  compressors  and  pumps/ 

adjustable  wooden  chairs,  accessories 
for  the  chairs /  cornerseats  and  tables 

and  corners eat  pommels* 

handgrip  pegs,  scooter- 
boards,  .  single-legged  stools  , 

spinning  boards  ,  strollers, 

stroller  baskets,  multi-purpose  seat 

belts  and  seat  pommels  ,  and 
equipment  used  to  adapt  tricycles  for  use  by  handicapped 
children. 


truly  yours. 


tommi^ioner  of  Revewie 


LJH:  JXD:mf 
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COMMiSaiONKR 

January  12,  1982 


("Company")  operates  "full  service 
prescription  eyewear  stores."    The  stores  sell  prescription  eye- 
glasses that  are  made  to  order  on  the  premises  from  uncut  lens 
slugs  and  blsmk  frames.     You  inquire  whether  sales  to  the  Company 
of  materials,  tools  and  machinery  used  in  the  stores  in  eyeglass- 
making  operations  are  subject  to  the  Massachusetts  sales  or  use 
tax. 


Massachusetts  General  Laws  Chapter  64H,  Section  6(r)  exempts 
from  the  sales  tax  sales  of  materials,  tools  and  fuel  consumed  auid 
used  directly  and  exclusively  in  an  industrial  plant  in  the  actual 
manufacture  of  tangible  personal  property  to  be  sold.     Section  6(s) 
exempts  sales  of  machinery  and  replacement  parts  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  memufacture, 
conversion  or  processing  of  tangible  personal  property  to  be  sold. 
For  purposes  of  both  provisions,  "industrial  plant"  is  defined  as 
"a  factory  at  a  fixed  location  primarily  engaged  in  the  memuf acture, 
conversion  or  processing  of  tangible  personal  property  to  be  sold 
in  the  regular  course  of  business." 

Based  on  the  foregoing,  it  is  ruled  that  an  eyewear  store  is 
not  an  "industrial  plant"  within  the  meaning  df  Chapter  64H, 
Section  6 (r)  and  (s) ;  sales  to  the  Company  of  materials,  tools 
and  machinery  to  be  used  therein  are  therefore  subject  to  tax. 
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You  inquire  whether  payments  by 

("Company")  to  its  employees'  desig- • 
nated  Individual  Retirement  Account  ("IRA")  custodian  are 
.  subject  to  Massachusetts  income  tax  withholding.     The  Com- 
.  pany  has  initiated  an  employee  benefit  plan  under  which 
eligible  employees  may  elect  to  receive  additional  cash 
payments  or  may  designate  all  or  part  of  such  payment  to 
their  IRA  custodian  up  to  the  federal  limit  for  deductible 
contributions  to  an  TRA. 


Under  Internal  Revenue  Code  Section  3401 (a) (12) (D) , 
remuneration  paid  to  or  on  behalf  of  an  employee  or  his 
beneficiary  for  payment  to  an  IRA  are  not  "wages"  subject 
to  federal  income  tax  withholding  if  it  is  reasonable  to 
believe  that  the  em'loyee  will  be  able  to  deduct  such 
amounts  under  Code  Section  219(a). 

Wages  are  subject  to  iiassachusetts  income  tax  with- 
holding if  they  are  taxable  under  General  Laws  Chapter  62 
2uid  if  they  ai^  subject  to  federal  income  tax  w«7ir.hholding 
(G.L.  C|.   623,  ss,   1,   2)  . 

Balsed  on  the  foregoing,  payments  by  the  Company  to 
the  employees'  designated  IRA  custodian  which  are  not  ' 
subject  to  federal  income  tax  withholding  are  not  subject 
to  Massachusetts  income  tax  withholding. 

cf^^'i  truly  yours. 


Commissioner  of  Reven 


LJH: JD:mf 
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Joyce  Hampsrs 

CoMMISitlONER 


February  10,  1982 


You  request  a  ruling  concerning  tiie  application  of  the 
sateG  tax  on  meals  to  meals  served  at  the 

("Fraternity") .     Members  of  the  Fraternity  pay  an  equal  share 
of  the  anra^al  bucJget  of  thti  Fratexnity,     The  budget  includes 
the  cost  of  food  and  c.n  amount  representing  the  sales  tax  on 
meals. 

Each  ter--^      -  i r-r  is  chosca  to  be  a  steward;  he  is 
reL'ponsible  for  planninq  meals,  scnedulir.g  cooks  -..v-j  crileriTsg 
food.     The  steward  rece^^/es  no  compensaiiion  for  his  service's. 
Food  products  are  purchased  from  J.erge  distributors,  rood 
preparation  and  cleanup  are  performed  by  certain  roeinbers. 

Planned,   sched  .led  sneals  are  breakfast  Monday -Sit  urdc.y , 
dinner  Monday-^Friday ,    .nd  "■inch  on  Saturday,     These  meals 
are  eatt:!        rueiabers  ;  ■  a  ro- .munal  dining  roora.  Menvbers 
prepare  their  own  lunc-^s  ^<-.xcept  on  Saturdays)  and  are 
allowed  to  take  snacks  purchtised  by  the  Frater^  ;ity  at  any 
time.    'A  me:l.C:w  may  cook  his  own  meals  if  he  sc:  ciooiss. 
Members  are  .lot  charged  for  meals  served  to  their  guests. 

General  Laws  Chapter  64H,  Section  6(h)  exempts  from 
sales  taxation  food  products  for  human  consumption  other 
than  meals  provided  by  a  restaurant.     Meals  are  defined  as 
any  food  or  beverage,  or  both,  pr?_pared  for  human  consump- 
tion and  provided  by  a  .estaurant.     A  "restaurant"  is  s.ny 
eating  establishment  v/here  food,  food  products,  or  beverages 
are  provided  and  for  which  a  charge  is  made. 
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Chapter  62C,  S.c^ion  37  allcws  persons  aogriev^-d  by 
the  assessment  of  a  te  •  tc  file  an  Application  for  Abatement 
(Form  CI.'  Oj,     Section  "  /  st;>  :es  that  no  refund  of  money 
shall  be  made  to  a  sai  ^  ta;.  vendor  until  he  establishes 
to  the  satisfaction  of  the  Cvorrjnissioner  of  Revenue  that 
he  has  repaid  zo  the  purchaser  the  amount  for  \,hich  the 
application  for  refund  is  made. 

Based  on  the  foregoing  it  is  ruled  that  the  Fraternity, 
which  charges  its  members  for  the  actual  cost  of  the  food  it 
purchases  and  whose  members  prepare  the  food  themselves,  is 
not  a  restaurant  within  the  me,^niii^  of  the  sales  tax  law. 
Therefore  food  served  at:  the  J rattirniT:y  is  not  subject  to 
ta>:ation. 


very  truly  yours. 
Commissioner  of  Reven 


LJH:RSF:mf 
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You  request  a  ruling  concerning  the  inheritance  tax  conse- 
quences of  the  fact  pattern  described  beljw: 

X  and  y,  Massachusetts  residents,  were  reraaindennen  under 
an  inter  vivot-  tri-.tat  established  by  their  California  aunt  in 
1933.     The  aunt  died  in  1942,  y  died  intestate  in  196  8  and  X 
died  in  1973.     X's  estate  was  probated  and  a  final  accounting 
allov^ed.    Neither  X  nor  Y  received  any  property  under  the  trust 
because  they  failed  to  outlive  the  life  beneficiaries  of  the 
trust  and  their  interests  were  contingent  upon  surviving  the 
life  benef iciari?:s , 

In  1981  a  Calif orniti  Superior  Court  ordered  the  trust 
assets  returned  to  the  aunt's  estate  because  upon  the  death 
of  the  last  surviving  life  beneficiar*y  there  were  no  living 
remaindermen  to  receive  property  under  the  trust.    The  Couit 
determined  that  the  aunt  died  intestate  and  ordered  that  the 
trust  property  be  dif crlbuted  by  intestate  succession. 

You'  represent  ben  Liciaries  of  tlie  estate' ^  of  X  and  Y 
who  will  receive  inheri  .  nc«s3  as  a  result  of  the  assets  of 
the  trust  flowing  by  intestacy  from  the  aunt's  estate  into 
the  estates  c  f  x  and  Y. 

The  Massachusetts  inheritance  tax,  General  Laws  Chapter 
65,  applies  to  estates  of  decedents  dying  before  January  1, 
1976,     Section  27  of  Chapter  65  states  that 
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"...^i/f  after  assessment  and  certification  of 
the  full  amount  of  the  tax  upon  an  estate  or 
any  inter '^st  therein  or  part  thereof  the 
estate  shall  receive  or  becorr.e  entitled  to 
property  in  addi  tion  to  that  shown  in  the 
inventory  or  disclosed  to  the  Commissioner  at 
or  before  the  time  of  the  assessment  and 
certification  of  the  tax  in  full,  the  executor, 
administrator,  trustee  or  other  fiduciary  shall 
forthwith  :aotify  the  commissioner  who  shall, 
upon  being  thus  or  otherwise  informed.,  assess 
the  amount  of  a  Iditlonal  taXf  if  any,  due  and 
payable  thereon  and  shall  cex^tify  the  said 
amo  nt  to  the  person  by  whom  such  tax. is 
payable,,." 

Section  13  of  Chapter  65  provides  that  with  certain 
exceptions  not  here  applicable "the  tax  imposed  by  this 
Chapter  shall  be  assessed  upon  the  value  of  the  property  at  ' 
the  time  of  death  of  the  decedent , " 

Based  on  the  f oregoinq ' it  is  ruled  that  beneficiaries  of 
the  estate  of        and  benefii-^iaries  of  the  estate  of  Y".  who 
receive  propercy  as  a  result  of  the  estates  becoming  entitled 
to  property  in  addition  to  that  disclosed  to  the  Commissioner 
at  the  time  of  the  assessment  and  certification  of  the  tax, 
are  subject  to  taxation  under  Chapter  65.  Beneficiaries 
receiving  property  from  X*s  estate  shall  be  assessed  a  tax 
based  on  the  value  of  the  property  at  X's  death,  Beneficiari' 
receiving  property  from  Y*s  estate  shall  be  assessed  a  tax 
based  I  on  the  v&Ilxc^.  of  Uie  property  at  Y's  death. 


Jfery;  truly  your 
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Your  client  owns  a  condominium  unit  in  a  building  which  was 
operated  as  a  seasonal  motel  on  Cape  Cod  for  many  years  under  the 
name  of  Motel,  Inc.     Presently,  the 

units  are  rented  to  persons  for  periods  ranging  from  one  night 
to  one  month.     They  are  rented  by  a  resident  manager  employed  by 
the  condominium's  managemeT.t  association  ("Association").  The 
manager  arranges  for  linen  and  maid  service  which  is  included  in 
the  cost  of  the  rental  of  the  unit.     You  inquire  whether  the 
transfer  of  occupancy  of  these  units  is  subject  to  the  room 
occupancy  excise  under  General  Laws  Chapter  64G  and  if  so,  who 
must  collect  and  pay  ovssr  the  excise. 

The  units  are  rented  ""rom  approximately  June  through  October, 
The  individual  unit  owner>;  have  little  or  no  personal  use  of  the 
units  at  other  times  of  the  year.    Occupants  are  obtained  by 
advertising  and  by  referrals  made  by  the  unit  owners.    The  rental 
income  is  collt  .ted  by  the  manager  and  distributed  to  each  unit 
owner.     Yoru  state  that  neither  the  Association  nor  the  individual 
owners  arei  presently  licensed  by  the  town  Board  of  Health  to 
operate  a  imotel. 

General  Laws  Chapter  64G,  Section  3  imposes  an  excise  upon 
the  transfer  of  occupancy  of  any  room  or  rooms  in  a  hotel, 
lodging  house,  or  motel  in  Massachusetts  by  any  operator,  and 
requires  the  operator  to  pay  the  excise  to  the  Commissioner  when 
filing  room  occupancy  returns.     "Operator"  is  defined  in  Chapter 
64G,   Section  1(d)  as 
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"any  person  operating  a  hotel,  lodging  house 
or  motel  in  the  commonwealth,  including,  but 
not  limited  to,  the  owner  or  proprietor  of 
such  premises,  lessee,  sublessee,  mortgagee 
in  possession,  licensee  or  any  other  person 
otherwise  operating  such  hotel  or  lodging 
house ♦ " 


"any  building  or  portion  of  a  building,  other 
than  a  hotel  or  lodging  house,  in  which 
persons  are  lodged  for  hire  with  or  without 
meals  and  which  is  licensed  or  required  to 
be  licensed  under  tha  provisions  of  section 
thirty-two  B  of  chapter  one  hundred  and 
forty,  or  a  private  club," 

Chapter  14D,  Section  32B  requires  licensing  by  the  board  of 
health  of  any  city  or  town  for  any  recreational  camp,  overnight 
camp  or  cabin,  motel  or  mobile  home  park  located  within  such  city 
or  town,     "Motel"  is  defined  for  purposes  of  Section  32B  as  any 
building  or  group  of  buildings  which  provide  sleeping  accommoda- 
tions for  transient  motorists  and  which  is  not  licensed  as  an  inn 
(G.L.  c,  140,  s.   32A) . 

Based  on  the  fore-^oing,  it  is  ruled  that  the  transfer  of 
occupancy  of  these  individually  owned  units  is  subject  to  the 
room  occupancy  excise  under  General  Laws  Chapter  64G.  The 
Association,  as  operator  of  the  motel,  must  collect  and  pay 
over  the  excise. 


Section  1(c)  of  General  Laws  Chapter  64G  defines  a  motel 


as : 
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You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
sales  of  Bahirg  Fnricher. 

The  Baking  Enricher  is  a  powdered  product  used  as  an 
ingredient  in  baked  goods  to  improve  their  nutritional  value, 
(A  typical  use  is  as  a  substitute  for  one  quarter  of  the  flour 
called  for  in  a  pie  recipe.) 

The  Baking  Enricher  contains  soy  protein  isolate,  whole 
grain  oat  ilour,  corn  bran,  lecithin,  primary  grown  yeast, 
xanthin  gum,  and  five  B  v^ompiex  vitamins. 

Massachuse\-ts  General  Laws  Chapter  64H,  Section  6(h) 
exempts  from  ^ax^tion  sales  of  food  products  for  human  con- 
sumption.    Specifically  excluded  from  the  definition  of  food 
products  are  "medicines,  tonics  cind  preparations  in  liquid, 
powdered,  granular,  tablet,  capsule,  lozenge  and  pill  form 
sold  as  dietary  supplements  or  adjuncts." 

Based  on  the  foregoing,  it  is  ruled  that  the  Baking 
Enricher  is  a  powdered  dietary  supplement,  not  a  food  product 
as  defined  in  Chapter  b4H,  Section  6(h);  its  sale  is  subject 
to  the  Massachusetts  sales  tax. 

I  am  enclosing  copies  of  Letter  Rulings  80-77  and  81-22, 
which  answer  the  other  questions  you  raise  in  your  letter 
dated  January  11,  1982, 

*      (7^5^y  truly  youcs, 

^Commissioner  of  Revex4i4 
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You  request  a  ruling  with  respect  to  the  Massachusetts 
sales  and  use  tax  consequences  of  a  proposal  under  which 

("Corporation")  intends  to 
purchase,  reconstruct,  and  lease  to  the  United  States  Navy 
("Navy")  up  to  six  cargo  Vessels  now  owned  by 

("Shipping  Line"). 

The  Corporation  proposes  to  take  title  to  and  possession 
of  the  vessels  from  the  Shipping  Line  either  within  or  with- 
out Massachusetts,  for  the  sole  purpose  of  reconstructing 
them  to  detailed  Navy  specifications  and  leasing  them  to  the 
Navy. 

I 

I  The  vessels  are  695-foot,  18,100  long-ton  deadweight 
ships  designed  for  commercial  carriage  of  containers  and 
motor  vehicles.    At  its  Massachusetts  shipyard,  the  Corpora- 
tion will  convert  them  to  806-foot,  22,210  long-ton  deadweight 
vessels,  by  constructing  a  new  110-foot  midbody  for  each 
vessel;  dividing  each  vessel  in  two;  separating  and  extensively 
modifying  the  fore  and  aft  sections;  floating  the  three 
secti^orts  into  alignment;  and  joining  and  finishing  the  three 
sections.    The  Corporation  will  also  construct  and  install  in 
each  vessel  a  new  deckhouse,  cargo  maintenance  shops,  a 
helicopter  landing  platform,  loading  decks,  fuel  facilities, 
cranes  and  hatches,  and  new  HVAC  and  electrical  power  generat- 
ing equipment.     In  addition,  the  Corporation  must  take  steps 
to  ensure  that  each  reconstructed  vessel  will  satisfy  require- 
ments for  registry  under  the  flag  of  the  United  States,  as 
well  as  other  requirements  of  various  domestic  and  inter- 
national regulatory  bodies. 
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As  soon  as  reconstruction  and  certification  of  the 
vessels  is  completed,  the  Corporation  will  lease  them  to 
the  Navy, 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  an  excise  on  sales  at  retail  of  tangible  personal 
property  in  Massachusetts  by  any  vendor;  "sale  at  retail" 
does  not  include  sales  for  resale  in  the  regular  course 
of  business  (G.L.  c.  64H,  s.  1(13)). 

Chapter  641,  Section  1:  imposes  an  excise  on  the 
storage,  use  or  other  consumption  in  Massachusetts  of 
tangible  personal  property  purchased  from  any  vendor  for 
storage,  use  or  other  consumption  in  Massachusetts; 
"storage,  use  or  other  consumption"  does  not  include  the 
sale  of  tangible  personal  property  in  the  r^Qular  course 
of  business  or  the  retention  of  tangible  personal  property 
for  sale  in  the  regular  course  of  business   (G.L.  c.  641, 
s.  1(4) ,    (5)) . 

The  sales  tax  does  not  apply  to  sales  of  materials, 
tools  and  fuel  which  becrme  an  ingredient  or  component 
par"*,  of  tangible  personal  property  to  be  sold,  or  which 
are  consumed  and  used  directly  and  exclusively  in  an 
industrial  plant  in  the  actual  manufacture  of  tangible 
personal  property  to  be  sold  (G.L.  c.  64H,  s.  6(r)). 

Sales  to  the  United  States  or  its  agencies  are 
exempt  from  the  sales  tax  (G.L.  c.  64H,  s.  6(d)).  Leases 
are  "sales"  for  sales  and  use  tax  purposes   (G.L.  c.  64H, 
s.  1(12)  (a);  G.L.  c.  641,  s.  1(1)). 

General  Laws  Chapter  64H,  Section  6(o)  provides  that 
sales  of  vessels  of  fifty  tons  burden  or  over  are  exempt 
from  the  sales  tax  when  the  vessels  are  constructed  in 
Massachusetts  and  sold  by  the  builders  thereof. 

With  exceptions  not  here  relevant,  sales  exempt  from 
the  ^alee  tax  are  also  exempt  from  the  use  tax  (G.L.  c.  641, 
s.  7(b)) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Massachu- 
setts sales  and  use  taxes  will  not  apply  to  the  Corporation's 
purchase  of  the  vessels,  its  use  of  the  vessels  in  Massachu- 
setts, or  its  lease  of  the  vessels  to  the  Navy. 
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You  request  a  ruling  as  to  the  application  of  the  sales  tcuc 
on  meals  to  food  products  sold  by  inc.  ,  doing  business  as 

("Store") . 

The  Store  sells  a  variety  of  packaged,  prepared  food  from 
two  display  cases,  one  of  which  is  a  freezer  and  the  other  a 
refrigerator.     The  products  which  are  sold  include  knishes, 
potato  pancakes,  chopped  liver,  quiche,  chicken  wings,  veal 
cacciatore,  turkey  and  brisket.    Most  items  are  sold  by  weight, 
in  units  of  cne  or  more  dozen  or  in  portions  designed  to  serve 
four  or  more  persons.     Single-portion  combination  plates,  such 
as  brisket,  green  beans  and  potato  pancakes,  are  also  sold. 
The  refrigerated  items  are  fully  cooked  and  at  most  require 
reheating  before  serving. 

General  Laws  Chapter  64H,  Section  6(h)  exempts  from  sales 
taxatipn  (' f ood  products  for  human  consumption 'other  than  meals 
sold  by  a  restaurant.     A  meal  is  defined  as  any  "food  or 
beverage^ , .prepared  for  human  consumption  and  provided  by  a 
restaurant...".     A  restaurant  is  "any  eating  establishment 
where  food,  food  products  or  beverages  are  provided  amd  for 
which  a  charge  is  made.,.".    The  following  foods  or  beverages 
sold  by  a  restaurant  for  consumption  off  the  restaurant 
premises  are  not  considered  a  meal:     "^f7ood  sold  by  weight, 
liquid  or  dry  measure,  count,  or  in  unopened  original  containers 
or  packages. . .provided  that  such  foods  are  commonly  sold  in 
such  manner  in  a  retail  food  store  which  is  not  a  restaurant. 
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...Prepared  meals,  snacks,  sandwiches,  food  platters,  poultry, 
fish  or  meat  items,  or  other  food  con±>inations .  to  the  extent 
that  such  items  are  sold  by  a  restaurant  whose  principal 
business  is  the  preparation  or  sale  of  such  items  in  such 
form  as  to  be  available  for  immediate  consumption  without 
further  significant  preparation,  whether  for  on  or  off  premises 
consumption"  are  not  within  this  exception. 

Based  on  the  foregoing  it  is  ruled  that 

1.  Frozen  food  items  sold  by  the  Store,  which  require 
significant  preparation  outside  the  Store  to  be  edible,  are 
exempt  from  the  sales  tax  on  meals. 

2.  All  other  itenis  sold  by  the  Store  are  taxable. 

^£:::^ery  truly  yours, 

"Commissioner  of  Revenue 
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You  inquire  whether  the  sales  tax  on  meals  applies  to  sales 
of  meals  to  employees  of  federal  and  state  agencies  and  charitable 
organizations  who  are  on  official  business  when  the  meals  are 
purchased  and  consumed.     You  also  inquire  whether  the  room 
occupancy  excise  applies  to  occupancy  by  such  persons  who  are  on 
official  business  at  the  time  of  occupancy. 

Sales  of  meals  are  taxed  under  Chapter  64H  of  the  General 
Laws.     Chapter  64Hr  Section  6(d)  provides  that  sales  to  the 
United  States,  the  Coirmonwealth  of  Massachusetts  or  any  political 
subdivision  thereof,  or  their  respective  agencies,  are  exempt 
from  tax.    Also  exempt  from  the  sales  tax  are: 

•Ys7ales  tc  any  corporation,  foundation,  organization 


or  institution,  which  is  exempt  from  taxation  under 
the  provisions  of  section  five  hundred  and  one  (c) (3) 
of  the  Federal  Internal  Revenue  Code,  as  amended, 
and  in  effect  for  the  applicable  period?  provided, 
however,  that  such  sales  shall  not  be  exempt  unless 
(1)  the  tangible  personal  profarty  which  is  the 
subject  of  such  sales  is  used  in  the  conduct  of 
such  religious,  charitable,  educational  or  scientific 
enterprise,   (2)  such  corporation,  foundation, 
organization  or  institution  shall  have  first  obtained 
a  certification  from  the  commissioner  stating  that  it 
is  entitled  to  such  exemption,  and  (3)  the  vendor 
keeps  a  record  of  the  sales  price  of  each  such 
separate  sale,  the  name  of  the  purchaser,  the  date 
of  each  such  separate  sale,  and  the  number  of  such 
certificate"   (G.L.  c.  64H,  s.  6(e)). 
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The  room  occupancy  excise  is  set  for -_h  in  Chapter  64G  of  the 
General  Laws.     Section  2  of  Chapter  64G  excludes  the  following 
accommodations  from  the  excise: 

"(a)    lodging  acco^.jnodations  at  federal,  state  or 
municipal  institutions;   (b)   lodging  accommoda- 
tions at  religious,  charitable,  educational  or 
philanthropic  institutions;   (c)  privately  owned 
and  operated  convalescent  homes  or  homes  for 
the  aged,  infirm,  indigent  or  chronically  ill; 
(d)  religious  or  charitable  homes  for  the  aged, 
infirm,  indigent  or  chronically  ill;  and  (e) 
sumir.er  camps  for  children  operated  by  religious 
or  charitable  organizations." 

There  are  no  exclusions  or  exemptions  in  Chapter  64G  that  apply  to 
occupancy  of  an  ordinary  hotel  or  motel  room. 

The  United  States  Constitution  prohibits  the  imposition  of 
state  taxes  upon  the  instrumentalities  by  which  the  federal  govern- 
ment executes  its  constitutional  powers.    McCulloch  v.  Maryland, 
17  U.S.    (4  V7heat.)   316  (1819). 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  Sales  of  meals  to  employees  of  federal  and  state 
agencies  and  charitable  organizations  are  sub- 
ject to  tax,  whether  or  not  the  employees  are 
reimbursed  therefor  by  their  employers  and 
whether  or  not  the  employees  are  on  official 
business  at  the  time  the  meals  are  purchased 
and  cons'uiued. 

(2)  Sales  of  meals  directly  to  the  United  States, 
the  Commonwealth  of  Massachusetts  or  any 
political  subdivision  thereof,  or  their 
respective  acrencies,  are  exempt  from  tax. 

(3)  Sales  of  meals  directly  to  states  other  than 
Massachusetts  or  to  their  political  subdivi- 
sions or  agencies  are  subject  to  tax. 

(4)  Sales  of  meals  directly  to  an  organization 
exempt  from  tax  under  Section  501(c) (3)  of 
the  Internal  Revenue  Code  are  exempt  from  tax 
if   (1)  the  organization  will  use  the  meals  in 
the  conduct  of  its  religious,  charitable, 
educational  or  scientific  enterprise;   (2)  the 
organization  has  first  obtained  a  certification 
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(5) 
(€) 

(7) 


(Form  ST-2)  stating  that  it  is  entitled  to 
the  exemption;  and  (3)  the  vendor  keeps  the 
records  required  under  Chapter  64H,  Section 
6(e). 

The  direct  rental  of  rooms  by  the  United  States 
or  its  agencies  is  exempt  from  tax. 

The  occupancy  of  rooms  by  employees  of  the 
United  States  or  its  agencies  who  themselves 
make  payment  for  the  occupancy  is  subject  to 
tax,  whether  or  not  the  employees  are 
reimbursed  therefor  and  whether  or  not  they 
are  on  official  business. 

The  occupancy  of  rooms  by  employees  of  any 
state,  its  agencies  or  political  subdivisions, 
and  the  occupancy  of  rooms  by  employees  of 
charitable  organizations  are  subject  to  tax, 
whether  or  not  the  employees  are  on  official 
business  and  whether  the  employees  or  their 
employers  make  payment  for  the  occupancy. 


-V.^ry  truly  yours 
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("Corporation")  transfers 
data  processir^g  terminals  under  agreements  denominated  "leases," 
You  inquire  whether  the  transfers  are  leases  or  installment 
sales  for  purposes  of  the  Massachusetts  sales  tax. 

Each  agreement  gives  the  "lessee"  two  options: 

(1)  an  option  to  purchase  the  terminals  upon 
expiration  of  the  original  "lease"  term 
or  during  any  renewal  for  the  "original 
purchase  price"  less  50  per  cent  of  the 
payments  made  during  the  original  term;  and 

(2)  an  option  to  purchase  the  terminals  after 
the  first  six  monthly  payments  have  been 
received,  for  the  original  purchase  price 
less  50  per  cent  of  the  payments  made  prior 
to  the  exerjisp  of  the  option,  not  including 
the  first  six  payments. 

It  is  assumed  for  purposes  of  this  ruling  that  the  original 
purchase  price,  the  monthly  payment,  and  the  "lease"  term  are 
such  that  the  purchase  price  at  the  expiration  of  the  original 
term  is  more  than  a  nominal  sum. 

For  Massachusetts  sales  and  use  tax  purposes,  "sale" 
includes  "/a/ny  transfer  of  title  or  possession,  or  both,,,, 
conditional'or  otherwise,  of  tangible  personal  property  for 
a  consideration,  in  any  manner  or  by  any  means  whatsoever;" 
leases  and  rentals  are  specifically  included  in  the  definition 
of  sales   (G.L,   c.   64H,  s,   1(12) (a)). 
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A  lessor  of  tangible  personal  property  must  collect  the 
tax  on  each  lease  payment  a?  it  comes  due,  and  his  gross 
receipts  subject  to  tax  for  a  given  period  are  those  amounts 
coming  due  duri.ng  that  period  by  the  terms  of  the  governing 
agreements.     (The  lessor  remains  liable  for  the  sales  tax 
whether  or  not  the  lessee  reimburses  him.) 

In  the  case  of  installment  sales,  the  vendor's  gross 
receipts  subject  to  tax  for  a  given  period  are  measured  by 
the  total  sales  price  for  all  sales  made  during  the  period. 

Whether  a  transaction  is  a  lease  or  an  installment  sale 
depends  upon  all  the  facts  and  circumstances  in  each  case, 
including  the  good  faith  of  the  taxpayer;  the  taxpayer's 
characterization  of  the  transaction  is  not  determinative  of 
its  substance.     However,  a  transaction  is  more  likely  to  be 
regarded  as  an  installment  sale  rather  than  a  lease  if,  at 
the  end  of  the  term  of  the  agreement  under  which  property  is 
transferred: 

(a)  title  to  the  property  vests  in  the  transferee; 

(b)  the  transferee  has  the  option  to  purchase  the 
property  for  a  nominal  sum;  or 

(c)  the  fair  market  value  of  the  property  will  be 
nominal  because  of  obsolescence,  depreciation 
or  any  other  reason,  and  the  transferor  has 
the  express  option  to  abandon  the  property 
instead  of  retaking  possession  of  it.  (See 
Subsection  (2)  of  Sales  and  Use  Tax  Regula- 
tion  830  CMR  64H.06   ("Automatic  Data  Process- 
ing")). 

Based  on  the  foregoing,  it  is  ruled  that  the  Corporation's 
transfers  of  data  terminals  under  the  agreements  are  leases, 
not  installment  sales.    The  lease  payments  coming  due  each 
month  are  subject  to  sales  tax.     When  a  lessee  exercises  either 
purchase  option,  he  must  also  pay  a  sales  tax  on  his  purchase 
of  the  terminals,  based  on  the  net  purchase  price,  that  is, 
the  original  purchase  price  less  the  applicable  credit  for  lease 
payments  made. 
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On  May  13,  1981,  ("Corporation") 
voted  to  completely  liquidate.    Under  the  plan  of  liquidation, 
the  assets  of  the  Corporation,  including  two  motor  vehicles, 
were  distributed  in  kind  to  the  Corporation's 

sole  shareholder.  You  inquire  whether  the  transfer  of  the  motor 
vehicles  to  the  shareholder  was  subject  to  tax. 

Chapter  64,:,  Section  2  im.poses  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts,     Chapter  641, 
Section  2  imposes  an  excise  on  the  storage,  use  or  other  consump' 
tion  in  Massachusetts  of  tangible  personal  property  purchased 
for  storage,  use  or  other  consumption  in  Massachusetts,  "Sale" 
and  "purchase"  are  generally  defined  as  any  transfer  of  title  or 
possession  of  tangible  personal  property  for  a  consideration,  in 
any  manner  or  by  any  means  whatsoever  (G.L.  c,  64H,  s.  1(12) (a); 
c.  641 ,  s.  1) . 

Casual  and  isolated  sales  by  a  vendor  who  is  not  regularly 
engaged  in  the  business  of  making  sales  at  retail  are  exempt 
from  the  sales  tax   (G.L.  c.  64H,  s.  6(c)),  but  casual  and 
isolated  sales  of  motor  vehicles  are  generally  subject  to  the 
use  tax  (G.L.  c.  64H,  s.   6(c);  c.   641,  s.  7(b)). 
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In  Commissioner  of  Hevenue  v ,   SCA  Disposal  Services ^  Inc. , 
1981  Mass.  Adv.   Sh .    1357,   4Tr~N.E.    2d  765"the  Supreme  Judicial 
Court  held  that  a  transfer  of  motor  vehicles  pursuant  to  a 
statutory  merger  of  wholly-owned  subsidiary  corporations  was 
not  a  transfer  for  a  consideration  and  therefore  was  not  sub- 
ject to  the  use  tc.x. 

Based  on  the  foregoing,  it  is  ruled  that  the  distribution 
in  kind  of  the  motor  vehicles  by  the  Corporation  to  its  sole 
shareholder  on  the  complete  liquidation  of  the  Corporation  wa-s 
not  subject  to  the  sales  or  use  tax. 


Very  truly  yours, 
Commissioner  of  Revert^ae 
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("Carrier")   operates  a 
1  ch.^d-,-! led  bus  service  in  the  Area,     The  Area 

is  within  the  jurisdiction  of  the 

("Authority")  ,  which  is  e  regior.al  transit  a  ithority  organized 
undt^r  Chapter  16  IB  of  tha  Genr-ral  La-^s .     The  Carrier  provides 
service  under  contract  with  the  AutViority,     You  inquire  whether 
p-.irchases  mace  by  the  Carrier  for  the  opev-ation  of  the  service 
are  exe-Apt  fron\  the  Massachusetts  sales  tax  as  purchases  for 
resale  or  as  purchases  by  the  Carrier  as  an  agent  of  the  Authority. 

In  operating  the  service,  the  Carrier  makes  "purchases  in  its 
cz-.Ti  nan.e.     The  Authorir.y  transfers  funds  to  the  Carrier  to  cover 
tne  cost:  of  such  purchases  and  the  Carrier  pays  for  them  with 
checks  drawn  against  its  own  checking  account.     The  Carrier 
submits  bi-weekly  disbursement  vouchers  to  the  Authority. 

general  Law^s  Chapter  64H,  Section  2  imposes  a  tax  on  sales 
at  retail  of  tangible  personal  property  in  the  Commonwealth  by 
ci^ny  vendor.     "Sale  at  retail"  is  defined  in  Section  1(13)  of 
Cha^-'ter  6^jH  as  a  sale  of  tangible  i^ersonai  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business. 
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Chapter  641-1,  Section  6(aa)  exempts  from  t4ix 

"Is/ales  of  new  and  used  notor  buses  used  tc  provide 
scheduled,  intracity  local  service   (as  defined  by 
the  Department  of  Public  Utilities),  and  repair  or 
replacement  parts  therefor,   and  ir.aterials  and  tools 
used  in  and  for  the  ir.aintenance  and  repair  thereof 
to,   and  for  the  use  of  conirrion  carriers  of  passengers 
by  motor  vehicle  for  hire,  which  hold  at  least  one 
certificate,   issued  by  the  department  of  public 
utilities  pursuant  to  the  provisions  of  section 
seven  of  chapter  one  hundred  and  fifty-nine  A" 

and  requires  the  Commissioner  to  prepare  and  issue  to  any  such 
duly  certified  commor  carrier  a  statement  that  the  Carrier  is 
entitled  to  exemption  pursuant  to  Section  6(aa). 

Under  Chapter  159 A,  Section  7,  no  person  nay  operate  under 
a  itiotor  vehicle  common  carrier's  license  issued  by  a  local 
licensing  authority  unless  he  also  has  obtained  iron  the  DPU 
a  cerr.if icat.e  declaring  that  public  convenience  and  necessity 
require  such  operation.?  hov^ever,  the  Authority  ir'i  authorized 
under  Chapter  1613.   Section  6 

"{i}   to  provide  mass  transportation  service  on  an 
exclusive  basis,.. in  the  area  conFtituting  tae 
authority  and  without  being  subject  to  the 
jurisdiction  and  control  of  the  department  of 
public  utilities  in  auy  manner  except  a.s  t:o 
safety  of  equipment  and  operations 

General  Laws  Chapter  161B,  Section  13,   the  provision 
governing  taxation  of  the  Aurhority ,  provides: 

"/a/n  authority  and  all  a  'cs  real  and  personal 
property  i-hall  be  exempt  from  taxation  and 
from  betterments  and  special  assessments?  and 
an  authority  shall  not  be  requl;"ea  to  pay  any 
tax,  excise  or  assessment  to  or  for  the  cornmon- 
wealth  or  any  of  its  political  subdivisions,,.'* 
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Massachusetts  General  Laws  Chapter  64H,  Section  6(d)  exempts 
sales  to  the  United  States,  the  Commonwealth  of  Massachusetts  or 
any  political  subdivision  thereof,  or  their  respective  agencies, 
A  purchaser  is  an  "agency"   for  purposes  of  this  provision  only 
if  it  is  a  regularly  constituted  department  fit  gbverrnment  or  an 
entity  wholly  owned  by  the  Government  and  exercising  exclusively 
governmental  functions.     First  Agricultural  National  Bank  v. 
State  Tax  Corap.ission ,  3  53  Mass ,  1^2   (1967)    [reversed  on  other 
grounds,   392  U.S.  333  (1968)). 

In  determining  whether  purchases  made  by  a  contractor 
pursuant  to  a  United  States  Government  contract  are  purchases 
by  the  contractor  or  purchases  by  the  United  States  through  the 
contractor  as  its  agent,  the  key  factor  is  whether  the  credit  of 
the  contractor  or  that  of  the  United  States  is  bound  under  the 
purchasing  contract.     Compare  Kern-Limerick  v.  Scurlock ,  347 
U.S.   110   (1954)    and  Alabama  v.  King  &  Boozer,   314  U.S."l  (1941). 

Based  on  the  foregoing,  it  is  ruled  that: 

(1)  purchases  made  by  the  Carrier  for  the  operation  of 
the  service  are  not  exempt  from  the  sales  tax  as  purchases  for 
resale  to  the  Authority  or  as  purchases  by  the  Carrier  as  an 
agent  of  the  Authority  or  as  an  agency  of  the  government;  but 

(2)  purchases  of  motor  buses  by  the  Carrier  to  provide 
scheduled  intracity   local  service  under  contract  with  the 
Authority  and  purchases  of  repair  and  replacement  parts  for 
the  buses  and  materials  and  tools  used  for  the  maintenance 
of  the  buses  are  exempt  from  the  sales  tax  under  Chapter  64H, 
Section  6  (aa)  . 
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('Company")   is  a  Massachusetts 
distributor  of  motor  vehicle  paint  and  auto  parts.     You  inquire 
whether  the  Massachusetts  sales  tax  applies  to  the  Company's  sales 
of  paint  and  parts  to  the  following  purchasers,  all  of  which  are 
registered  ^1assachus(it ts  vendors: 

(1)  autorobiie  body  shops  that  claim  to  separately 
state  charges  for  paint  and  parts  on  their 
customer  i;iVoices  and  to  ccliect  and  pay  over 
sales  taxes  on  such  charges; 

(2)  taxicab  co'.npanies  that  clain  to  use  the  paint 
and  parts  in  the  mainteriaiice  cf  cabs  that  are 
rented  to  drivers;  and 

(3)  truck  dealers  that  claim  to  use  the  paint  and 
parts  in  the  renovation  of  trucks  to  be  sold. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes  an 
excise  on  sales  at  retail  of  tangible  personal  property  in  Massachu- 
setts.    "Sales  at  retail"  do  not  include  sales  for  resale  in  the 
regular  course  of  business    (G.L.  c.   64H,  s.  1(13)). 
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Section  1(13) (c)  of  Chapter  64H  excludes  from  the  definition 
of  "sale  at  retail" 

"personal  service  t rar3-5ctions  v.'hich  involve 
no  sale  or  v/hich  invoice  sales  as  inconse- 
quential elements  for  which  no  separate 
charges  are  ir.ade." 

Sales  and  Use  Tax  Regulation  64H.C3  explains  the  application 
of  the  Massachusetts  sales  and  use  taxes  to  service  enterprises. 
It  provides  in  Subsection   (2)   that  a  service  transaction  is  not 
subject  to  the  sales  tax  where: 

(1)  the  real  object  of  the  transaction  is  the  service 
itself,  and  no  transfer  of  tangible  personal 
property  occurs;  or 

(2)  the  real  object  of  the  transaction  is  the  service 
itself,  an<fi  an  inconsequential  transfer  of 
tangibi^^  perr-onal  property  occurs,  and  the 
service  enterprise  dc-es  not  separately  state 

che  pai  .hase  price  of  tl-e  property  on  the  bill 
t  Q  the  c  I!  s  t  c>me r ,. 

Pegulation  64H,,  C3   further  provides  that  a  sr^rvice  enterprise 
that  separately  states   the  charge  for  the  p>-operty  on  the  bill  to 
ti"e  cucccTTipr   aust  co'ij.ect  and  pay  over  the  sales  tax,  based  on 
the  arT:Ount  charged   cor  the  pro'.'.erty ,  whc-ther  or  not  the  value  of 
the  property   is  inconsequential. 

Chapter  64H,  Section  c  .'r)   exen.nts  fron  xirxX  sales  of  materials, 
tcols  and  fuel,   or  ary  substr^tuta  -i:erefor,  which  be.-oine  an 
ingredient  or  ca;r.pGnent  part  of  tangible  verF;orijil  property  to  be 
sold.     Leases  jnd  rew<.ai£  are  ''-:r>les''   for  purposes  of  the  sales 
nax   (G.L.   c.    G4H,   s.    ■.(!/)  (a)). 

Under  Chs.pt-^r  6'''H,   Section  c,   all  gross  receiots  of  a  vendor 
from  the  s^le  of  tangible  personal  propfcrt,y  are  presumed  to  be 
from  sales  subject  to  ta,x  until  the  contr.-^ry  i«  esrablished.  The 
burden  of  proving  that  a  sale  is  not  at  r^^tai.l  is  on  the  vendor 
unless  he  takes  a  resale  certiricate  in  good  fa\th  from  a 
purchaser  who  is  hiniself  a  registered  Massachusetts  vendor  and 
who,   at  the  tirrie  of  purchase,   intends  to  oCil  the  purchased  prop- 
iirty  in  the  regular  course  of  business  or  is  unabl3  to  ascertain 
ct  the  time  of  purchase  v;hether  the  property  will  be  sold  or  will 
/--e  used  for  some  other  purpose   (G.L.  c.  64H,  s.  8), 
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Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  sales  tax  does  not  apply  to  the  Company's  sales  of 
paint  and  parts  to  an  auto  body  shop  that  separately  states  charges 
for  the  paint  and  parts  on  its  customer  invoices. 

2.  The  sales  tax  does  not  apply  to  the  Company's  sales  of 
paint  and  parts  to  taxicab  corupanies  that  use  the  items  in  the 
maintenance  of  cabs  that  are  exclusively  rented .     If  the  cabs 
are  operated  by  the  cab  company  as  well  as  rented,  or  if  the  cab 
con^.pany '  s  drivers  are  not  bona  fide  renters  but  employees  of  the 
cab  company,   the  Company's  sales  of  paint  and  parts  to  the  cab 
company  are  subject  to  tax. 

3.  The  sales  tax  does  not  apply  to  the  Company's  sales  of 
paint  and  parts  to  truck  dealers  that  use  the  items  exclusively 
in  the  renovation  of  trucks  to  be  sold. 

If  the  Company  has  reason  to  believe  that  a  purchaser  will 
consume  the  items  purchased  rather  than  reselling  them  or  using 
them  for  an  exempt  purpose,  the  Company  must  collect  and  pay 
over  a  tax  on  the  sale  to  the  purchaser  and  may  not  accept  a 
resale  or  exempt  use  certificate.     For  example,  the  Company  must 
collect  and  pay  over  the  tax  when  it  knowingly  sells  paint  to 
(1)   an  auto  body  shop  that  does  not  charge  separately  for  paint 
on  its  bills  to  customers;    (2)   a  cab  company  that  uses  the  paint 
in  the  maintenance  of  cabs  that  it  operates  itself?  or  (3)  a 
truck  dealer  that  uses  the  paint  to  repair  trucks  owned  by  others 
and  that  does  not  separately  charge  for  paint  on  its  repair  bills. 

I  am  enclosing  a  copy  of  Letter  Ruling  81-93,   in  which  I 
ruled  that  the  sales  tax  applied  to  a  sale  of  auto  paint  more 
typical  than  the  ones  about  which  you  inquire,   namely,  sale  to 
■an  auto  body  shop  that  used  th-2  paint  in  the  repair  of  deimaged 
vehicles  but  did  not  separately  state  the  charge  for  paint  on 
its  customer  invoices. 

V£^_"~S^ery  truly  you2;s. 

Commissioner  of  Revan*^ 
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You  i/iquire  as  to  the  Massachusetts  income  taxation  of 
dividends  paid  by  the  Tax  Exempt  Bond  Fund  in  1981. 

The  Fund  as?o::£?,  whic:;  ar<=»  held  "in  one  rr.ulti- state 
portfolio,   are  invested  in  intcre^t-iex.r:  r.g  obligations; 
of  varioijs  states  and  thel-  poiiti  ^ai  :rucdivis:.cns ,  agencies 
and  i'-.s  trumentalit:  es .     For  federal  tax  purposes,  dividends 
received  from  the  Fund  are  "exeir.pt  incsrest  dividends",  as 
defined  in  Section  032(b)(5)(A)   of  the  Internal  Revenue  Code 
and  are  not  subject  to  f-sdc-ral  ta>'-ation.     The  Fund  h.?s  pro- 
vided shareholders  with  a  brec-.kcown ,   for  each  state,  of  the 
percentage  of  the  intere:-.t  e'-rnert  by  the  Fjnd  i'n  19  31  for 
each  iTionth  and  for  th?  entire  year  from  obligations  of  each 
state  m  which  it  invests o     Th*  Fund  has  indicated  that  on 
an  annual  bac;i5  6.  27%  of  the  dividends  are  from  Massachusetts 
tax  exempt  securities.     Cn  a  inonnnly  basis  the  amounts  ranged 
from  4.811  to  7.75%. 

Shareholders  of  the  Fund  who  are  subject  to  Massachu- 
setts income  taxation  under  General  Laws  Chapter  62,  v;ill 
not  be  required  to  include  in  their  Massachusetts  gross 
income  that  portion  of  their  exempt  interest  dividends 
which  is  directly  attributable  to  interest  earned  on 
tax-exempt  Massachusetts  obligations. 
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If  you  did  not  buy  or  sell  r*ny  sliares  of  the  Fund  during 
1981,  the  annual  percentage   (6.27%)   of  your  dividends  is  the 
eunount  exempt  from  taxation.     If  you  made  any  purchases  or 
sales  during  1981,  multiply  th2  dividends  you  received  each 
month  by  the  appropriate  monthly  percentage*  to  determine  the 
amount  exempt  from  Massachusetts  taxation. 


.Very  truly  yours 


Commissioner  of  Reven 
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You  inquire  v:hether  the  Massachusetts  sales  tax  applies  to 
sales  of  the  Dorsal  Cord  Stimulation  System,  the 

Brain  Stirr^ulaticn  System,  and  the  Spinal  Cord 

Stinulation  Systieir.  ("Stimulation  Systems").     Each  system  is 
designed  to  control  chronic,  intractable  pain  by  electrical 
stimulation  of  nerve  structures;  the  stimulation  produces  nerve 
iiT.pulses  that  directly  or  indirectly  inhibit  the  perception  of 
pain.     Each  system  consists  of  a  receiver  and  related  items 
that  are  surgically  implanted  in  the  patient,  tools  and  acces- 
sories used  in  the  implantation,  and  an  external  transmitter 
and  antenina  used  by  the  patient  and  his  physician  to  control 
the  electrical  character  of  the  stimulation. 

The  systems  differ  primarily  in  the  sites  of  implantation. 
In  one  system  the  receiver  is  implanted  in  the  chest,  in 
another,   it  is  implanted  in  the  spinal  cord,  and  in  the  third 
it  is   inplanted  in  the  brain. 

The  external  components  of  each  system  are  worn  or  carried 
about  the  body  during  treatment.     Treatment  varies  among 
patients  only  in  the  implantation  sites  and  the  setting  of 
controls;    the  systems  need  not  be  modified  to  suit  the  needs  of 
particular  patients. 

The  Stimulation  Systems  may  be  sold  only  by  or  on  the 
order  of  a  physician. 
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Massachusetts  General  Laws  Chapter  64H,   Section  6(1) 
provides  that  the  sales  tax  does  not  apply  to 

"/s/ales  of  iT.edicine .  .  , on  prescriptions  of 
registered  physicians,..;   sales  of 
artificial  devices  individually  designed, 
constructed  or  altered  solely  for  the  use 
of  a  particular  crippled  person  so  as  to 
become  a  brace,   support,  supplement, 
correction  or  substitute  for  the  bodily 
structure  including  the  extremities  of 
the  individual;   /and/  sales  of  artificial 
limbs,  artificial  eyes,  hearing  aids  and 
other  equipment  worn  as  a  correction  or 
substitute  for  any  functioning  portion  of 
the  body.  " 

Based  on  the  foregoing,  it  is  ruled  that  the  Massachusetts 
sales  tax  applies  to  sales  of  the  Stimulation  Systems. 
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Section  128  of  the  Internal  Revenue  Code  grants  an  aggregate 
exclusion  from  federal  gross  income  of  up  to  $1,000  on  individual 
returns  and  $2,000  on  joint  returns  of  interest  received  on  a 
depository  institution  tax-exempt  savings  certificate  ("All  Savers 
Certificate") .     Under  the  regulations  governing  All  Savers 
Certificates   (12  CFR  1204.116)   the  depository  institution  may 
credit  or  pay-cut  interest  to  the  depositor  periodically  or  at 
maturity. 

For  Massachusetts  income  tax  purposes,   interest  on  an  All 
Savers  Certificate  is  subject  to  taxation.     (Technical  Information 
Release  81-1) . 


You  as)c  whether  interest  on  an  All  Savers  Certificate  must 
be  included  in  Massachusetts  gross  income  prior  to  maturity. 

Gross  income  includes  all  interest  which  a  taxpayer  actually 

or  constructively  receives.     Interest  is  constructively  received 

if  it  is  credited  to  the  taxpayer's  account  and  subject  to  his 
withdrawal. 


Where  under  the  terms  of  the  agreement  with  the  depository 
institution,   interest  earned  on  an  All  Savers  Certificate  is 
paid  out  or  subject  to  withdrawal  prior  to  maturity,  it  is 
includible  in  Massachusetts  gross  income  in  the  taxable  year  in 
which  it  is  actually  or  constructively  received.     Interest  which, 
under  the  terms  of  the  agreement  with  the  depository  institution 
cannot  be  withdrawn  until  maturity,   is  includible  in  Massachusetts 
gross  income  in  the  taxable  year  in  which  the  certificate  matures. 


Very  truly  yours^^ 
Commissioner  of  Revenue 
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Inc.  was  initially  in  a  proceeding  for  an  arrange- 
ment under  Chapter  11  of  the  Bankruptcy  Act.  Subsequently,  in 
1975,  it  was  adjudicated  bankrupt. 

You  represent  the  trustee  in  bankruptcy.     For  federal 
incoiTte  tax  purposes  the  trustee  is  filing  a  Form  1120,  For 
Massachusetts  income  tax  purposes  the  trustee  is  required  to 
file  Fiduciary  Income  Tax  Returns  (Form  2)   for  periods  subse- 
quent to  the  adjudication  in  bankruptcy.     You  intend  to  file 
a  Massachusetts  Form  2,  including  a  Schedule  C  with  a  federal 
Form  1120  attached.     Form  2,  Schedule  B,  Part  II  requires  a 
taxpayer  who  is  claiming  an  excess  trade  or  business  deduction 
to  file  a  Massachusetts  Schedule  C  and  a  copy  of  his  federal 
Schedule  C, 

You  ask  vhether  the  trustee,  if  he  is  claiming  an  excess 
trade  or  business  deduction  under  Schedule  B,  Part  II  of 
Form  2  against  his  dividend  and  interest  income,  may  attach  a 
copy  of  his  federal  Form  1120,  since  he  has  not  filed  a  federal 
Schedule  C. 
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Since  the  information  required  by  federal  Schedule  C  is 
the  same  as  that  required  by  federal  Form  1120,  the  trustee 
will  not  be  prevented  from  taking  an  excett  trade  or  business 
deduction  under  Schedule  B,  Part  II  solely  because  he  attache 
to  his  Massachusetts  fiduciary  return  a  federal  Form  1120  in 
lieu  of  a  federal  Schedule  C. 

Very  truly  yours. 
Commissioner  of  Revenue 
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("Oil  Company")  is  a  major 
producer  and  distributor  of  petroleum  products.     You  inquire 
whether  holders  of  Oil  Company  credit  cards  who  purchase  the 
company's  products  from  independent  dealers  may  give  an  exemp- 
tion certificate  to  the  Oil  Company  for  all  their  exempt 
purchases  in  lieu  of  presenting  such  certificates  to  the 
independent  dealers  at  the  time  of  sale.     ;You  state  that  the 
Oil  Company  contemplates  using  such  an  exemption  procedure  to 
accommodate  common  carriers,  among  others.) 

The  Massachusetts  sales  tax  is  an  excise  on  sales  at 
retail  of  tangible  personal  property  in  Massachusetts  (G.L. 
c.  64H,  s.  2).     General  Laws  Chrpter  64Hr  s.   8if)  provides 
that  a  purchaser  of  tangible  personal  property  who  will  use 
it  in  a  manner  that  exempts  it  from  the  sales  tax  may  give 
an  exempt  use  certificate  to  the  vendor  to  relieve  the  vendor 
from  liability  for  the  tax. 

Sales  of  gasoline  and  special  fuels  that  are  taxed  under 
Chapter  6  4A  or  Chapter  64E  of  the  General  Laws  are  not  subject 
to  the  sales  tax  (G.L.   c.  64H^  &.  6(g)). 

Based  on  the  foregoing,  it  is  ruled  that  independent 
dealers  who  sell  the  Oil  Company's  products   (other  than  products 
taxed  under  Chapter  64A  or  Chapter  64E)  are  retailers  who  must 
collect  and  pay  over  the  sales  tax  on  such  sales  or  accept 
exemption  certificates  where  appropriate.     The  Oil  Company  may 
not  accept  exemption  certificates  from  persons  who  purchase  at 
retail  from  independent  dealers. 
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There  is  no  exeir.ption  from  the  Massachusetts  sales  tax 
for  sales  to  a  ccmmon  carrier  of  items  to  b%  U5#d  in  inter- 
state coniTierce,  nor  is  the  taxeition  of  suoh  tales  prohibited 
by  the  Constitution  or  laws  of  the  United  States   (see  Letter 
Ruling  80-73,  a  copy  of  which  is  enclosed). 


^Very  truly  yours. 


Commissioner  of  Reve 


'eitue 
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("Carrier")   provides  corranon  carrier 
local  intracity  bus  service  in  the  City  of  ("City").  The 

Carrier  has  not  obtained  a  certificate  of  public  convenience  and 
necessity  from  the  Massachusetts  Departraenc  of  Public  Utilities 
("DPU"),  but  it  dees  hold  such  a  certificate  from  the  City. 

You  inquire  whether  the  Carrier  is  entitled  to  exemption 
from  sales  tax  on  its  purchases  of  motor  bases  and  related  parts, 
materials  and  tools  under  General   Laws  Chap^cer  64Hi   Section  6(aa), 
which  provides  that  the  sales  tax  dof-s  not  apply  to 

'Ys/ales  of  new  and  used  mot-.-r  bus^eo  used  to  provide 
scheduled,  intracity  local  service   (as  defined  by 
the  Department  of  Public  Utilities • ,   and  repair  or 
replacement  parts  therefor,  and  materials  tind  tools 
used  in  and  for  the  maintenance  and  repair  thereof 
to,  and  for  the  use  of  common  carriers  of  passengers 
by  motor  vehicle  for  hire,  which  hold  at  least  one 
certificate,   issued  by  the  department  of  public 
utilities  pursuant  to  the  provisions  of  section 
seven  of  chapter  one  hundred  and  fifty-nine  A" 

and  requires  the  Coimtiissioner  to  prepare  and  issue  to  any  such 
duly  certified  corimon  carrier  a  statement  that  the  carrier  is 
entitled  to  exemption  pursuant  to  Section  6  i'aa)  . 
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Under  Chapter  159A,  Section  7,  no  person  may  operate  under 
a  rnotor  venicle  ccnuBon  carrier's  license  issued  by  a  local 
licensing  authority  unless  he  also  has  obtained  from  the  D?U  a 
certificate  declaring  chat  public  convenience  and  necessity 
require  such  operation?   however,  Section  llA  of  Chapter  161A 
provides  that 

"^a/ny  of  the  sixty-four  cities  and  towns  ^which, 
together  with  certain  other  municipalities, 
con^prise  the  Massachusetts  Bay  Transportation 
Authority/,  may  for  the  purpose  of  providing 
local  bus  service  enter  into  agreements  with 
any  person  lawfully  authorized  to  operate  any 
motor  bus  on  any  public  way  therein  for  the 
carrying  of  passengers  for  hire.     Said  city  or 
town  shall  have  the  same  powers  and  duties  in 
respect  to  such  private  bus  carriers  as  are 
provided  by  law  for  the  department  of  public 
utilities,  except  as  to  safety  of  equipment 
and  operaTiions.  .  ." 

The  City  is  one  of  the  sixty-four  cities  and  towns  referred  to 
in  Section  llA. 

Eased  on  the  foregoing,   it  is  ruled  that  the  saler;  tax 
does  nou  apply  to  the  Carrier's  purchases  of  motor  buses  used 
to  provide  scheduled,  intracity  local  service  under  a  certifi- 
cate of  public  convenience  and  necessity     ssued  by  the  City 
pursuant  to  Chapter  i61A,  Section  ILP^  sales  to  the  Carrier 
of  parts,  materials  and  tools  U!=:ed  in  and  for  tha  maintenance 
and  repair  cf  such  buses  are  likew5.sc:  exer-pc . 

^       -r^-vVery  truly  yours, 

XT'-.,.' 


tn'Qe 


Comjiaissioner  of  Reven\ 
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You  request  a  ruling  concerning  the  Massachusetts  taxation 
of  contributions  to  the  Retirement  Savings  Plan. 

Under  the  Retirement  Savings  Plan,  ("Com- 
pany")  makes  contributions  on  behalf  of  each  participating 
employee  to  a  profit-sharing  plan  vjhich  includes  a  cash  or 
deferred  payment  option.     The  amount  contributed  is  a  percent- 
age of  the  employee's  salary.     The  employee  receives  the  total 
contribution  in  cash  except  to  the  extent  that  he  directs  that 
the  contribution  be  made  to  the  profit-sharing  plan.  Distribu- 
tions from  the  profit-sharing  plan  miiy  not  be  made  prior  to 
the  employee  attaining  age  59*1  unless  he  previously  becomes 
disabled,   dies,   terminates  employment,  or  has  severe  financial 
difficulties.     You  have  requested  a  ruling  from  the  Internal 
Revenue  Service  that  the  profit-sharing  plan  qualifies  under 
Section  401(a)  of  the  Internal  Revenue  Code  ("Code"). 

Under  the  Retirement  Savings  Plan,  the  employee  may 
participate  in  the  Company's  individual  retirement  account 
plan  ("IRA").     Each  employee  may  contribute  up  to  $2,000  per 
year  by  means  of  payroll  deduction.     You  state  that  for 
federal  tax  purposes  the  employee  is  allowed  to  deduct  such 
contributions  under  Code  Section  219. 
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Sections   401 (k)    and  402(a) (8)   of  the  Code  provide  for  the 
taxation  of  profit-sharing  plans  which  include  cash  or  deferred 
payment  options.     These  seel  ioiif-  were  addad  to  th«  Code  by 
Public  Law  95-600,  the  Revenue  Act  of  1978    (•Xct*) .  Although 
the  Act  was  approved  on  Kov£iri)er  6,   1978,   the  amendments  to  the 
Code  rriHce  by  these  sections  were  applicable  to  plan  years  begin- 
ning after  December  31,  1979. 

Kassachu'sett s  General  Lav;s  Chapter  62,   Sections  1  and  2 
defines  "Massachusetts  gross  income"  as  federal  gross  income 
under  the  Code  as  anended  or  Nover^ber  6,  1978  and  in  effect 
for  the  taxable  year. 

Under  the  Code  as  amended  and  in  effect  on  N'ovember  6,  1978, 
contributions  to  a  plan  qualified  under  Section  401(a)  which 
included  a  cash  or  deferred  arrangement,  were  em.ployer  contribu- 
tions where  the  ajncunts  deferred  were  distributable  only  after 
a  fixed  number  of  years,   the  attainment  of  a  stated  age,  or  upon 
the  prior  occurrence  cf  some  event  -uch  as  layoff,  illness, 
disability,  ret  irer^e  :-:t ,   daath,  cr  severance  of  employment. 
Employer  contributions  were  includtd  in  the  employee's  gross 
income  m  the  year  in  which  distributed  or  made  available. 
Rev.  Rul.    4  97  ,   1^56-?  .'-.E,    2 8  4;    I^.ev.   Rul.    i:.0  ,    1963-2  C.B.  189; 
Rev.  Rul.    89,    15 o 9-1  C.B.   4C'.  . 

Under  Code  Sectinri  3401  (a)  [12]  i?)  ,  payn.ents  by  an  employer 
on  behalf  of        en-.ployee  tc  a  tr  isr.  descri>:ed  In  Section  401(a), 
which  is  exempt  from  tax  uj-jder  Setrcicn  501  (a>    at  the  time  of 
such  payment,   are  not  "waces"  subject  to  feoc-ral  income  tax 
withholding . 

Employee  conpensan ior,  is  subject  to  Masssachusetts  incom.e 
tax  withholding  if  it  .\s  taxai:j..e  ur.der  General  Laws  Chapter  62 
and  if  it  constitute.?   'wages  ='  fc--;  ./edexal  withholding  purposes. 

Although  Section  219  of  the  Code  allows  a  deduction  for 
employee  contributions  to  an  IRA,  Hassacr.usetts  General  Laws 
Chapter  62,  Section  2(d)  (9)   e<pres5ly  disallows  the  deduction 
allowed  by  Section  219  cf  the  Code. 

Based  on  the  foregoing,  it  -s  ruled  that; 

1.     Amtounts  contributed  by  the  Company  on  behalf  of  its 
employees  to  a  profit-sharing  plan  qualified  under  Code  Section 
401 v3)   which  includes  a  cash  or  deferred  payment  option  are  not 
taxable  to  the  employees  for  Massachusetts  income  tax  purposes 
in  the  year  contributed;   amounts  paid  by  the  Company  to  its 
employees  ur.der  the  cish  option  are  taxable  to  the  em.ployees 
in  the  year  paid. 
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2.  The  aLuounts  contributed  to  the  profit-sharing  plan 
are  not  subject  to  Massachusetts  income  tan  irlthholding  in 
the  year  contributed  if  they  are  not  subject  to  federal  with- 
holding in  that  year. 

3.  Air.ounts  paid  to  eligible  employees  from  the  profit- 
sharing  plan  are  included  in  their  Massachusetts  gross  income 
in  the  year  in  which  distributed  or  made  available. 

4.  Amounts  contributed  by  the  employees  to  the  Company's 
IRA  are  not  deductible  from  the  employees'  Massachusetts  gross 
income . 


^  Very  truly  yours. 


'-^    Commissioner  of  Reverse 


LJH: JD:mf 
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You  inquire  whether  the  Massachusetts  sales  tax 
applies  to  fees  imposed  by 

("Company")   for  use  of  berths  at  the  Company's  marina. 
The  marina  consists  of  a  floating  concrete  dock  system 
moored  with  piling  driven  into  the  ocean  bottom  adjacent 
to  land  owned  by  the  Company.     The  deck  system  provides 
berthing  for  about  90  pleasure  craft,  ranging  in  length 
from  24  to  50  feet. 

The  Massachusetts  sales  tax  is  an  excise  on  sales 
at  retail  of  tangible  personal  property  in  Massachu- 
setts (G.L.  c.   64H,  s.  2);   "sales"  include  leases  and 
rentals    (G.L.  c.  64H,   s.   1(12) (a)). 

Based  on  the  foregoing,  it  is  ruled  that  the  fees 
imposed  by  the  Company  for  use  of  berths  at  the  marina 
are  not  subject  to  the  Massachusetts  sales  tax. 


LJH: JXD:mf 
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You  purchased  a  Six  Month  Certificate  of  Deposit  with  a 
face  value  of  $10,000  from  the  Bank. 
You  invested  $3,000  in  the  certificate  and  you  borrowed  the 
balance  of  $7,000  at  an  annual  interest  rate  of  11.125%.  The 
certificate  earned  $562.42.     You  alto  purchoi^ed  a  Six  Month 
Certificate  of  Deposit  with  &  face  value  of  $10,000  from  the 

B&nk.  You  invested  $4,000  in  the  certifi- 

cate and  you  borrowed  the  balance  of  $6,000  at  an  annual 
interest  rate  of  12.499%.     This  certific«t«  earned  $623.25. 
At  maturity  you  received  the  interest  earned  on  the  certificates 
less  the  interest  and  finance  charges  owed  to  the  banks  on  th* 
loans. 

You  ask  whether  you  must  include  the  gross  amount  of 
interest  earned  on  the  certificates  in  your  income,  and  whether 
you  may  deduct  the  interest  expense  attributable  to  the  money 
borrowed. 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.     (G.L.  c.  62,  s.  2).    The  entire  auoount 
of  interest  earned  on  the  certificates  is  includible  in  your 
federal  gross  income.     (IRS  Letter  Ruling  8051033) .  For 
Massachusetts  income  tax  purposes  there  is  no  deduction  for 
interest  and  other  expenses  which  are  incurred  in  the  produc- 
tion of  investment  income  other  than  rents  and  royalties. 
(L.R.  81-6) . 
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The  entire  amount  of  int«re«t  ttarnAd  on  th^  certificate! 
must  be  reported  on  your  Massachusetts  income  tax  return  Form 
1,  Part  III.     The  interest  expense  on  the  borrowed  noney  it 
not  deductible. 
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("Airline")  uses  a  coraputeriied  reservation* 
and  ticketing  system.     Travel  agencies  le^.se  th©  system  from  the 
Airline  and  use  it  to  directly  reserve  seats  and  print  tickets 
for  flights  on  the  Airline  and  over  200  oth«r  airlines,  as  well 
as  to  reserve  hotel  rooms  and  arrange  car  rentalt. 

You  ask  whether  the  following  chairg«is  imposed  by  the  airline 
upon  travel  agencies  in  connection  with  thi^ir  use  of  the  system 
and  its  by-products  are  subject  to  the  Massachusetts  sales  and 
use  taxes: 

(1)  A  fixed  monthly  charge  for  e^quipI^.ent  placed  in  an 
agency,  n&jniglyj,  terminal  procassing  units,  terminal 
access  units ^  printer®  and  modems  (th«  modems  inodulate 
and  demodulate  signal®  so  tlmt  digital  data  can  b« 
transmitted  In  analog  form  ov«r  telephone  lines) , 

(2)  A  fixed  monthly  charge  for  maintenance  of  equip- 
roent.     The  maintenance  services  are  provided  by  the 
Airline  on  a  mandatory  basis?  that  i®,  an  agency  does 
not  have  the  option  to  lease  the  equipment  without  the 
maintenance  services. 

(3)  Variable  charges  for  use  of  the  Airline's  central 
reservation  compviter  in  Colorado  (agencies'  employees 
do  not  operate  the  computer  or  direct  and  control  its 
operation  while  on  the  premises  where  the  computer  i& 
located) , 
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(4)  A  single,  fixed  monthly  charge  Cor  thm  equlpnsent, 
maintenance  and  central  syatem  us&ge  r€:ferrcd  to  in 
items   (1)  through  (3) . 

(5)  A  variable  data  processing  charge  for  *'tick€t 
images  transmitted"  and  "itinerary  images  transmitted." 
The  Airline's  central  computer  processes  resttrvations 
data  transmitted  by  an  agency  and  "reformats"  it  into 

a  print  image  of  a  ticket  or  itinerary.    This  image 

is  transmitted  back  to  the  agency,  where  it  is  printed, 

using  the  agency's  ovm  paper  stock  and  equipmer^t. 

(6)  A  variable  data  processing  charge  for  creation 
and  transmitision  of  a  •'machinable  interface  record." 
The  Airline's  central  computer  produces  the  record 
and  sends  it  via  telephone  lines  (without  the  use  of 
a  tangible  raedium)   to  a  mini-computer  at  an  agency; 
the  mini-computer  uses  the  record  to  print,  a  ticket, 
an  itinerary,  or  both. 

(7)  A  variable  monthly  charge  for  storage  of  data 
in  the  Airline's  central  computer.     Tim  charge  is 
based  on  the  number  of  records  stored;  there  is  no 
additional  charge  if  an  agency  chooses  to  display 
or  print  the  stored  dsita  on  its  ovn  preitdses. 

(8)  A  fixed  monthly  ch«sir«js  for  rental  and  maintenance 
of  an  automated  accounting,  repoi:tiriif  and  management 
service  Eyat«!m  for  travel  {agencies,  consisting  of  a 
mini-computer  and  li^itv&rs.     It  is  a^seuirs'sd  that  th« 
maintenance  s^^rvices  are  provided  on  a  m&udatory  basis 
as  part  of  the  lease  of  th®  mi ni- compute r ,  and  that 
the  software  is  provided  on  a  nii^ndatory  basis  or 
comprises  Tpz-fyqtmf.B  tt an&t **rr<sd  in  i^ngibie,  machine- 
readable  form. 

(9)  Separately-stated  charges  for  installation, 
removal  and  relocation  of  ecjiuipment,  provided  on  a 
mandatory  basis. 

The  Massachusetts  sales  tax  is  an  excise  imposed  on  sales 
at  retail  of  tangible  personal  property  in  Massachusetts  by  any 
vendor   (G.L.  c.  64H,  s.   2).     The  complementary  use  tax  is  an 
excise  on  the  storage,  use  or  other  consumption  in  Massachusetts 
of  tangible  personal  property  purchased  for  storage,  use  or 
other  consumption  in  Massachusetts   (G.L.  c.  641,  s.  2).  Leases 
and  rentals  are  "sales"  and  "purchases"  for  sales  and  use  tax 
purposes   (G.L.  c.  64H,   s.   1(12)  (a);   c.   641,  $.   1(1),    (2)  (a)). 
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The  Department  of  Revenue's  Sales  and  Use  Tax  Regulation 
on  Automatic  Data  Processing  (830  CMR  64H.06)  provides  in 

Subsection   (5)  that 

"^a/  transaction  whertjby  a  person  secures  access, 
by  means  of  telephone  or  other  lines,  to  equip- 
ment not  on  his  premises,  is  not  subject  to  tax 
if  the  person  or  his  employees  do  not  operate 
the  equipment  or  direct  and  control  its  operation 
while  on  the  premises  where  the  equipment  is 
located.     However,  the  sale  or  lease  of  &  com- 
puter terminal  generally  is  subject  to  tax,  even 
if  the  terminal  is  to  be  used  by  a  custojaer  on 
his  premises  in  connection  with  remote  process- 
ing activities  not  themselves  taxable.** 

The  regulation  further  provides  in  Subsectiori  (6)  that 
sales  of  programs  recorded  on  tangible,  machine-readable  media 
are  subject  to  tax,  whether  the  programs  are  prewritten  or 
custom.     Charges  for  data  processing  output  are  subject  to  tax 
only  when  the  output,  is  transferred  to  the  purchaser  in  tangible 
machine-ieadable  form  (830  CMR  64H. 06(11)). 

The  gales  price  of  tangible  personal  property  on  which  the 
sales  and  up@  tfcxet  are  basft-d  includes  th<a  amount  paid  for  any 
services  that  sue  &  part  of  ft  sale  (G.L.  c,  64K,  s,  1(14)  (b){i)) 
For  example,  where  maintenance  services  are  provided  on  a 
mandator-y  basis  to  those  who  purchase  data  processing  equip<n«nt 
as  an  inseparable  part  oi  th^  sale  or  lease  of  the  equipment, 
charges  for  the  furnishing  of  the  services  ara  subject  to  tax 
whether  the  charges  are  s^parsLeiy  stated  or  not  (see  830  CMR 
64H.06(3)). 

On  the  other  hsnd,  separately -stated  charges  for  installa- 
tion of  tangible  personfel  property^  or  lor  transportation  of 
tangible  persoral  property  after  its  sale,  are  not  included  in 
the  sales  price  (G.L,  c.  64H,  ».   1 (14;  (c) (ili) ,   (v) ) , 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  fixed  monthly  charge  for  equipni«nt  is  subject  to 

tax. 

2.  The  fixed  monthly  charge  for  maintenance  of  equipment 
provided  on  a  mandatory  basis  is  sub;Ject  to  tax. 

3.  Variable  charges  for  use  of  the  Airline's  central 
computer,  where  the  agency's  employees  do  not  operate  the 
computer  or  direct  and  control  its  operation  while  on  the 
premises  where  the  computer  is  located,  are  not  subject  to 
tax. 
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4.  The  sing.l5?»   tix&d  -nc'-jthl.y  charge  for  &quipiT>ent,  maintenance 
anvl  central  i»yatera  usag-e  1«  cul:>;j*:ct  to  ttXo 

5.  The  variable  data  procs!^«ing  charge  for  "tickfst  iro&ges 
trsr-sn-.i tted*  and  fox  "itirierary  images  transmitted"  i»  .not  s'.\bjsct 
to  t  ax . 

The  variable  data  processing  c'lE^.rge  for  creation  And 
transni.iission  by  telephone  lines  of  a  "itvachirable  ir»terf«c«  record" 
is.  not  subject  to  tax. 

7,  The  variable  nonthiy  charqe  for  storage  of  data  in  th« 
Airline's  central  cc^mputar  is  not:  subject  to  ta>?« 

8,  The  fixed  morXhly  charge  for  rertsl  snd  ra&intenance  of 

the  {ami -computer  and  software  is  subject  to  tax. 

9, -     Separ^tfcly--«ts,ted  charqea  for  in^t-sllatior  or  for 
iT;loc2tion  oi  equiprAent  c^rm  not  subTt?ct  to  tdK*  th»  jsaie^  prlr-? 
of  leasei  equ.i jp-n.c'.iit  does  include  ^v^ounts  xepresi^nt ing  th*  cost 
or  removal  provided  on  a  mandatory  basis ,  vheth^ir  or  r-ot  such 
ai'aounts  ar^*  separately  r»t^ted. 

You  also  ipquir^;  w'-iath>r  t&xes?  on  th«»  tranr Actions  deacribs^d 
above  sihould  be  rf^ported  a*  eal'^^a!;  or  u«a  tax^.s,     ^Mtb  respect  to 
th«  questions  you  raise  in  your  l(-2tter ,  t?-.?  v-^jporting  r«spc-n«? i- 
biJ  lti£«  ox  ft  r«gi6tere--5-  M-sts&chusettiR        do ir  us>der  tha  sal*»  &nd 
th*.  use  te-.xs?  s.rt?  iaentic^*il,     Th-^r^?  Is  no  ree-l,  to  di5tinc.ui;&r< 
batwesn  Sc'sle^  \nd  o.&'it  t-s.x«^?s.  on  thv  saieR  >snu  y.<&e  t?iji.  return. 
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L-  Jcvce  HAMrtMa 


m    ^a^LJf^   yW/,    i^oUon  C^iCM 


April  1,  IS82 


Vou  «sk  whether  an  indiv.  dv^ai  who  lives  :  a  a  ret  irenent 
home  for  the  elderly,   ^.s  ent-i'L .u-d  to  th«  incoife  tax  deduction 
for  rent  under  Gener^*!  Laws  Cli---».pter  ^"^  ,  Section  ?-(B)<a)(9). 

Such  «  home  is  a  living  Ari^ingeme.'^t  for  individuals  who 

do  not  routinely  require  nursing  or  oi:>.er  riedicaliy  related 
service.?  .     Residerts  are  tvoloaily  providt^s      th  private  or 
semi-private     furr-^i^hed  beacooms,  ne-iils  served  in  a  ccrnrAunal 
dining  roosti.    l?,r,sn,   laundry  services,  di.stary  and  houaekeep- 
ing  services,  twenty -four  hour  f.ia-ft.genient  :^nd  on^call  em'*rgency 
medical  &.5p:i. stance-       Ps^si '3«!-nts  h^ve  use  of  «  oonffiiion  livinor 
roofit  and  recreational  fscilitiea.     Such  hoines  lor  the  elderly 
are  classified  as  Level  IV  faciiltieg  by  t;^a  Department  of 
Public  Health.      (G.L.   c.    Ill,  k.  72). 

Chapter  62,  Section  3(B) (a) (9) ,   as  amended  by  Chapter 
782  of  the  Acta  of  1981,   allows  s  dediictior.  fror.i  Part  B 
adju^.ted  gross  income  "/i7n  the  r,:^s>.»  of  an  individual  who 
pays  rent  for  his  principal  place  of  residence  and  such 
resi  dence  is  located  in  the  Coramor  wealth ,   an  amount  equal 
to  fifty  per  cent  of  such  rent." 
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April  7,  1982 


Subsection  3  of  the  Department  of  Raven»^e's  regvilation 
on  the  rental  deduction   {630  CHR  62.40)   provide*  thit  con- 
sideration paid  for  occupancies  where  no  1 andlord-l&nant 
relationship  is  Involved,   such  as  in  a  hotel,   iodc^ing  housa 
or  motel  "is  not  rent  unless  and  until  such  premiseiJi'  are 
occupied  under  a  rental  agreement,  written  or  oral,  creating 
a  landlord-tenant  relationship,"     Such  an  agreement  give* 
the  tenant  the  right  of  exclusive  poisseosion  of  specifically 
described  premitiea  for  all  purposes.     An  individual  does  not 
occupy  the  facilities  about  wiiich  you  inquire  under  a  rental 
agreement;   rso  landlord-tenant  relationship  is  involved. 
Fees  paid  to  such  homes  are  not  "rent"  in  the  ordinary  mean- 
ing of  the  word-     A  significant  portion  of  the  charge  is 
for  meals f  services  and  the  availability  of  medical  care. 

Based  on  th«»  foregoing  it  is  ruled  that  feea  paid  by 
residents  of  a  honxe  for  the  elderly  do  not  qualify  for  the 
rental  deduction, 

^       Verv  truly  youvSf , 

,  ■  .  _  ( 

CofaTiissiOHiir  of  Revenne.y 


LJH.-RSFur.f 
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L.  Jovci  Mampcr* 
CoMKisaioNcn 


famU4//^.  ijSoUtm.  CtfCM 

April  1.  1982 


m 


Your  mother,  who  is  permanently  disabled,  has  been  living 
in  the  Nursing  Home  for  almost  four  years.  You 

ask  whether  she  is  entitled  to  the  income  tax  deduction  for 
rent  under  General  Laws  Chapter  62,   Section  3(B) (a) (9). 

Chapter  62,  Section  3(B) (a) (9),  &s  amended  by  Chapter  782 
of  the  Acts  of  1981,  allows  a  deduction  from  Part  B  adjusted 
gross  income  "/I7n  the  case  of  an  individual  who  pays  rent  for 
his  principal  place  of  residence  and  such  residence  is  located 
in  the  Commonwealth,  an  amount  equal  to  fifty  per  cent  of  such 
rent . " 

Subsection  3  of  the  Department  of  Revenue's  regulation  on 
the  rental  deduction   (830  CMR  62,40)   provides  that  consideration 
paid  for  occupancies  where  no  landlord-tenant  relationship  is 
involved,  such  as  in  a  hotel,   lodging  house  or  motel  "is  not 
rent  unless  and  until  such  premises  are  occupied  under  a  rental 
agreement,  written  or  oral,  creating  a  landlord-tenant  relation- 
ship."    Such  an  agreement  gives  the  tenant  the  right  of  exclusive 
possession  of  specifically  described  premises  for  all  purposes. 
An  individual  does  not  occupy  a  nursing  home  under  a  rental 
agreement;   fees  paid  for  such  occupancy  are  not  "rent"  in  the 
ordinary  meaning  of  the  word. 

Based  on  the  foregoing  it  is  ruled  that  fees  paid  by  your 
mother  to  the  nursing  home  do  not  qualify  for  the  rental  deduc- 
tion . 

Very  truly  yours, 
*^      Commissioner  of  Ri»venue 

LJH  :  RSF:mf 
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(  "CoiTipany  " )  ,  a  Massachusetts 

regis  cered  vendor,   leased  6  machine  to  a  customer   ( •*Cu6ton>er " ) 
under  an  agreeinent  giving  the  Custor^er  a  purchase  option.  At 
the  beginning  of.  the  le.'ise  teri^  the  Customer,  which  does  business 
only  in  New  Hampshire,  pick^id  the  machirie  jp  at  ths  Conpany'e 
Massachusetts  business  premises  and  transported  it  to  New  Hamp- 
shire for  U3S  thereaftei  solely  in  New  Hampshire.     After  leasing 
the  machinft  for  two  months f  the  Customer  intends  to  exercise  the 
purchase  option.     You  inquire  whether  the  Massachu? f^ttfe  sales  or 
use  ta<  will  apply  to  the  Customer '6  exercise  of  the  purchase 
option  on  the  machine. 

The  Massachusetts  seales  tax  is  axi  exciate  on  »ale»  at  retail 
of  tangible  personal  properr.y  in  /-lassachasett*   (G,L.  c.   64H,   a.  2), 

"Sale"  includes 

'Y^/'^y  t-.ransfer  of  title  or  possession,  or  both, 
...lease,   rental,  conditional  or  otherwise,  of 
tangible  personal  property  for  a  consideration, 
in  any  manner  or  by  any  nteans  whatsocvar'' 
(G.L.   c.   64H,   s.    1  (12)  (a) )  . 

Retail  sales  subject  to  tax  do  not  include  sales 

"in  which  the  only  transaction  in  the  common- 
wealth is  the  mere  execution  of  the  contract 
of  sale  and  in  which  the  tangible  personal 
property  sold  is  not  in  the  commonwealth  at 
the  time  of  such  execution"    (G.L.   c.   64H,  9. 
1(13)  (d) )  . 
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Also  exempt  are  sales  of  tangible  pergonal  property  which  the 
vendor  is  obligated  under  the  terms  of  any  ayrea^T^iarit  to  delivtjr 

(1)  to  a  purchaser  outside  waftsachuf?.ett»  cr  to  a 
designee  outside  Mascacriusett s  of  a  purchaser  out- 
side MasBachusettE ;  or 

(2)  to  &n  interstate  carrier  for  delivery  to  a 
purchaser  outside  Massachusetts  or  to  %  designer 
outside  Massachusetts  of  a  purchaf>er  outside 
Mspsachusetts    (G.L.   c.   64H,   s.  6(b)). 

Based  on  the  foregoing,   it  is  ruled  that  the  sales  tax 
will  apply  to  the  e?vercise  of  the  purchase  option  on  property 
which  was  lessed  in  Mas-sachueetts  but  which  vill  be  outside 
Massachusetts  when  the  option  is  exercised. 


>ry  txuly  youjrs 


Commiss  io.ner  of  Revfervua 


LJH: JXD:mf 
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Jcvcc  Hampiws 
C  o  M  M 1  •  ■  1  o  N  c  n 


Uwmi¥4^ilg^.   tS^vy?/!    ^Sc^/on  dfOM 


April  9,  1982 


You  request  a  ruling  concerning  the  income  tax  contequencei 
to  a  retired  employee  of  "rolling-over*'  assets  from  a  retirement 
plan   ("Plan")   to  an  individual  retirement  account  ("IRA") .  The 
Plan  is  funded  by  employer  and  employee  contributions.     The  employe 
has  elected  to  receive  a  lump  sum  distribution  representing  the 
employee's  interest  in  the  Plan  upon  retirement.     These  assets 
will  be  transferred  to  an  IRA  within  60  days  of  receipt.     You  do 
not  state  whether  the  Plan  is  qualified  under  Section  401(a)  of 
the  Internal  Revenue  Code   (''Code")  . 

Code  Sections  402(a)(5)   and  403(a)(4)  provide,  subject  to 
certain  restrictions  and  limitations,  that  a  lump-sum  distribu- 
tion from  a  plan  qualified  under  401(a)  which  is  transferred  to 
an  IRA  within  60  days  of  receipt  is  not  included  in  the  employee's 
federal  gross  income  in  the  year  distributed. 

Massachusetts  General  Laws  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income  with  certain 
modifications  not  here  relevant. 

Based  on  the  foregoing,   it  is  ruled  that  a  retired  employee 
who  transfers  assets  from  a  plan  qualified  under  Code  Section 
401(a)   to  an  IRA  will  not  realize  any  income  from  the  transfer 
provided  that  no  income  is  realized  from  the  transfer  for  federal 
tax  purposes. 
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JOYCS  HAMrtRI 
COMMiSSIOMSn 


iOC    ^amvLJ^  y^Kee^.    ^iiOim  CiZOJk 


April  8,  1982 


You  inquire  whether  sales  of  prescription  contact  lenses 
are  subject  to  the  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  Section  6(1) 

exempts  from  tax  sales  of  certain  medical  items,  including 
"sales  of  eyeglasses,  when  especially  designed  or  prescribed 
by  an  ophthalmologist,  oculist  or  optometrist  for  the  personal 
use  of  the  owner  or  purchaser." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  pre- 
scription contact  lenses  are  exempt  from  the  sales  tax. 


LJH: JXDtmf 
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/CO  '^<vnUt^<^  ^^w/,  ^ttj^U  C2^CM 


JOYCC  HAMPtft* 

CoMMisaioNcn 

April  9,  1982 


("Company")  sells  electronic  c3evices 
for  use  by  the  hearing-impaired.     You  inquire  whether  sales  of 
the  devices  are  subject  to  tax. 

The  devices  include  a  portable  "communicator'*,  with  a  key- 
board and  electronic  display,  that  allovvS  deaf  persons  to  use 
standard  telephones;  a  printer,  used  in  conjunction  with  the 
cominunicator ,   that  records  conversations  and  stores  words  and 
phrases  before  a  conversation  to  speed  copvr'unication;  a  portabl 
corrjT\unicator  with  an  integral  printer;  accessories  for  the 
corrjnunicators ;  an  answering  machine  that  records  telephone 
messages  on  tape  cassettes;  and  devices  that  activate  flashing 
lamps,   strobe  lights  or  bed  vibrators  when  a  baby  cries,  smoke 
is  detected,  or  a  doorbell  or  telephone  rings. 

None  of  the  devices  about  which  you  inquire  are  worn  by 
the  hearing-impaired  person  who  uses  them. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
exempts  from  tax  sales  of  certain  items  having  medical  uses, 
including  "hearing  aids  and  other  equipment  worn  as  a  correc- 
tion or  substitute  for  any  functioning  portion  of  the  body." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
devices  for  the  hearing-impaired,  none  of  which  are  worn  by 
the  user,  are  subject  to  tax. 


:,Very  truly  yours. 


Commissioner  of  Revenue 


LJH : JXD:nf 
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L.  JoYcs  Hampsri 

CoMMItllONKII 


m    '€am/r^  ^c6^<m  CffCM 


April  30,  1982 


You  inquire  whether  dividends  from  the 

("Fund")   are  subject  to  Massachusetts 

income  tax. 

The  Fund  is  a  no-load  open-end  investment  company  (mutual 
fund)  established  as  a  Massachusetts  business  trust.     It  has 
qualified  and  intends  to  continue  to  qualify  as  a  regulated 
investment  company  under  Section  851  of  the  Internal  Revenue 
Code. 

The  Fund  invests  in  short-tern  obligations  of  the  United 
States  government,  its  agencies  and  its  instrumentalities. 
Ths  Fund's  net  interest  income  is  declared  ar.  dividends  daily. 
For  federal  income  tax  purposes  'the  divideads  are  taxable  to 
shareholders  as  ordinary  income. 

General  Laws  Chapter  62,   Section  8 (b)    states  in  part  that 
a  corporate  trust  which  is  a  regulated  investment  company  under 
Section  851  of  the  Code  is  not  subject  to  taxation  under  Chapter 
62.     Section  8(c)   of  Chapter  62  provides  that  dividends  received 
from  a  corporate  trust  which  is  not  subject  to  taxation  are 
taxable . 

Non-residents  of  Massachusetts  are  subject  to  Massachusetts 
income  taxation  on  their  Massachusetts  gross  income  which  is 

"...gross  income  derived  from  or  effectively  con- 
nected with  any  trade  or  business,  including 
employment  carried  on  by  the  taxpayer  in  the 
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commonwealth  or  derived  from  the  ownership  of  any 
interest  in  real  or  tangible  personal  property 
located  in  the  coipjnonwealth** . 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Dividends  payable  to  Massachusetts  residents  from  th« 
/Fund?  are  subject  to 
Massachusetts  income  taxation  as  dividends  at  the  rata  of  10% 
plus  surtax. 

2.  Dividends  payable  to  nonresidents  are  not  subject  to 
Massachusetts  income  taxation. 


Commissioner  of  Revenue  ^ 


LJH:RSF:mf 
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JoYCK  Hampers 

COMMISSIONCR 


iOO    ^cLndmJ^  022C4 


May  4,  1982 


You  inquire  as  to  the  maximum  air.ount  of  the  railroad  retire 
ment  employee  tax  which  is  deductible  for  Massachusetts  income 
tax  purposes. 

General  Laws  Chapter  62,   Section  3(B)  (<2^)i3)    allows  a  deduc- 
tion frcni  Part  B  adjusted  gross  income  for  "^t7axes  paid  to  the 
United  States  under  the  provisions  of  the ...  Federal  Railroad 
Retirement  Act". 


The  maximum  amount  of  railroad  retirement  tax  on  an  employee 
for  1981  is  $2,086.05  and  for  1982  is  $2,656.80.     (I.R.C.  ss. 
3121  a.nd  3201)  . 

For  Massachusetts  income  tax  purposes  an  employee's  rail- 
road retirement  deduction  for  1981  is  the  amount  withheld  but 
not  more  than  $2,086.05,  and  fcr  1982  is  the  amount  withheld 
but  not  more  than  $2,656.80. 


Very  truly  yours, 

1 


Commissioner  of  Reven 


LJHiRSF:mf 
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JOYCK  HamPCK* 
CoMKilSStONKR 


iOO   ^am^^rJf^.  SScUom,  C2m 


May  3,  1382 


You  ask  whether  insurance  companies  may  deduct  the  Medical 
Ma3.practice  Commission  assessnent  in  deterr^ining  the  amount  of 
preniiums  subject  to  taxation  under  Massachusetts  General  Laws 
Chapter  63. 

Section  12  of  Chapter  362  of  the  Acts  of  1975  established 
the  Medical  Malpractice  Coirjni s f. i c n  to  study  medical  professional 
liability  insurance  ?nd  medical  m^^lpractice ,     Section  12  author- 
izes the  Concrissioner  of  Insurance  to  apportion  and  assess  the 
expenses  of  operating  tho  Corrw-nission  avjainst,   inter  alia,  com- 
panies licensed  by  the  CoiTimonwealth  to  provide  liability  insurance 

General  Laws  Chapter  63,  S^jctions  22  and  23  provide  that 
every  domestic  and  foreign  insurance  company,  except  life 
insurance  companies  with  respect  to  amounts  received  as  con- 
sideration for  annuity  contracts  and  business  taxable  under 
Sections  twenty  and  twenty-one  of  Chapter  63,  and  marine  or 
fire  and  marine  insurance  companies  with  respect  to  business 
taxable  under  Section  twenty-nine  A  of  Chapter  63,  must  pay 
an  excise  measured  by  gross  premiums.     In  determining  the 
premiums  subject  to  taxation  deductions  are  allowed  for  pre- 
miums on  policies  written  but  not  taken,  or  cancelled  through 
default  of  payment  and  for  premiums  returned  to  policyholders 
(G. L,    c.   63,   s.    24) . 
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The  Medical  Malpractice  Comir>ission  assessment  is  not 
deductible  from  gross  premiums  in  determining  the  £unour»t 
of  the  insurance  excise. 


,Very  truly  yours , 


^ "^Commissioner  of  Reverlyre 


LJH:RSr:mf 
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^^^^^^^  ^ 


iCO   ^mrvi>^<^,  tS'^W:   SSo&lon  C2f04 


Hay  4,  1982 


Studio    ("Studio")    is  engaged  in  the  business  of 
portrait  photography.     The  sale  of  yearbocK  and  school  year 
photographs  of  students  represents  a  large  part  of  its  busi- 
ness-    The  Studio  charges  each  student  a  four-dollar  fee, 
whicl;  it  characterizes  as  a  "sitting  fee,"  for  each  session 
during  wnich  the  student  is  photographed.     The  fee  applies 
whether  or  not  the  student  decides  to  p>urchase  prints  of 
photographs  taken  at  a  session,     VJhen  a  stucent  does  order 
prints,  the  Studio  does  not  ciedit  the  fee  against  the  amount 
charged  in  connection  w.\th  the  order. 

You  inquire  whether  the  h^as&achusetts  sales  tax  applies 
■to  the  "sitting  fee."     You  do  not  state  whether  the  Studio 
provides  schools  with  photographs  of  students  for  use  in  the 
publishing  of  school  yearbooks. 

The  Massachusetts  sales  tax  is  an  excise  on  sales  at 
retail  of  tangible  personal  property   (G.L.  c.   64H,   s.  2). 
Any  amount  paid  for  any  services  that  are  a  part  of  a  sale 
of  tangible  personal  property  rnuot  be  included  in  determin- 
ing the  sales  price  of  the  property  on  which  the  tax  is 
basr^c ,  and  no  deduction  may  be  taken  on  account  of  the  cost 
of  naterials  used,   labor  or  service  cost,  or  other  expenses 
(G.L.    c.   64H,   s.    1(14) ) . 

General  Laws  Chapter  64H,  Section  1(13) (c)  excludes 
from  the  definition  of  "sale  at  retail"  personal  service 
transactions  vhich  involve  no  sale  or  which  involve  sales 
as  inconsequential  elements  for  which  no  separate  charges 
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are  rrade.    The  Massachusetts  Supreme  Judicial  Court  held  in 
Houghton  Mifflin  Co.  v.  State  Tax  Commission y  373  Mass,  772 
(19/7) ,  that  the  sale  of  reproduction  proofs  to  a  book  pub- 
lisher was  a  retail  sale  and  not  a  personal  service  transaction 
exempt  from  sales  tax  under  Chapter  Section  1(13)  (c). 

Based  on  tha  foregoing,  it  is  ruled  thatj 

1.  The  "sitting  fee"  is  part  of  the  sales  price  of 
photographs  sold  by  the  Studio.     The  sales  tax  applies  to 
the  fee  where  a  student  orders  prints #  or  where  he  orders 
no  prints  but  the  Studio  transfers  his  photograph  to  his 
school  for  use  in  publishing  the  school's  yearbook. 

2.  Where  a  "sitting  fee"  is  imposed  but  no  sale  of 
photographs  takes  place,  the  fee  is  not  subject  to  tax. 
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Inc.    ("Association")  is  an  association  whose  member- 
ship includes  health  care  facilities  that  are  not  exempt  from 
taxation  under  Section  501(c)(3)  of  the  Internal  Revenue  Code 
("Code") . 

You  inquire  whether  sales  to  such  facilities  of  irrigation 
bottles,  irrigation  sets,  catheters,  catheter  trays  and  syringes 
used  with  catheters  are  subject  to  tax.     You  state  that  the 
items  are  sold  only  by  prescription. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
exempts  from  tax  sales  of  medicine,  insulin  needles  and  insulin 
syringes  on  prescriptions  of  registered  physicians.     Section  6(z) 
of  Chapter  64H  exempts  sales  of  "...solutions  purchased  by  a 
person  who  has  undergone  a  colostomy  or  an  ileostomy  and  which 
are  used  entirely  as  the  result  of  such  operation." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
irrigation  bottles,   irrigation  sets,  catheters,  catheter  trays 
and  syringes  used  with  catheters,  to  health  care  facilities 
that  are  not  exempt  from  taxation  under  Section  501(c)(3)  of 
the  Code,   are  subject  to  tax. 


Very  truly  yours. 


Commissioner  of  Revenue'*-/ 
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You  inquire  about  the  Massachusetts  income  taxation  of  a 
contributory  pension  paid  by  the  United  States  government  to 
a  former  employee  of  the  Boston  Navy  Yard.     The  Boston  Navy 
Yard  was  a  United  States  Naval  Shipyard  and  was  part  of  the 
Depart:ment  of  the  Navy. 

General  Laws  Chapter  62,  Section  2  defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifica- 
tions .     Income  received  from  a  contributory  pension  of  the 
United  States  government,  the  Commonwealth  or  any  political 
subdivision  thereof  is  not  subject  to  taxation  (G.L.  c.  62, 
s.  2(a) (2) (E) ) . 

Based  on  the  foregoing,  a  pension  paid  by  the  United 
States  government  to  a  former  employee  of  the  Boston  Navy 
Yard,  who  has  contributed  to  the  pension,  is  not  included 
in  the  employee's  Massachusetts  gross  income. 


ry  truly  yours. 


Commissioner  of  Reven 
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The  Company    ( "Company ")   manufactures  and  sells  heat- 

ing, ventilating  and  air  conditioning  equipment  ("KVAC  equipment"). 
Some  ct  its  cusx-oners  are  engaged  in  business  both  as  over-the- 
counter  retailers  of  HVAC  equipment  and  as  construction  contractors 
who  install  the  equipment  in  commercial  aiid  industrial  buildings. 
When  such  a  custcnier  will  re?.sll  equipment  at  retail,  it  ordinarily 
requires  the  Company  to  deliver  the  equiprr^ent  at  its  place  of 
business.     When  it  will  use  the.  equipment  m  building  construction, 
it  ordinarily  requires  dali^/ery  at  the  job  site.     You  inquire 
whether  the  Company  is  relieved  of  all  liability  for  collection 
of  sales  or  use  taxes  if  it  accepts  a  resale  certificate  on 
delivery  of  equipment  to  a  construction  contractor  at  a  construc- 
tion site  in  Massachusetts. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
the  sales  tax  on  sales  at  retail  of  tangible  personal  property 
Ipy  any  vendor;   "sale  at  retail"  is  defined  in  Section  1(13)  as 
a  sale  of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business. 

Section  8(a)  of  Chapter  64K  provides  that  all  gross  receipts 
of  a  vendor  from  Massachusetts  sales  of  tangible  personal  property 
are  presumed  to  be  from  sales  subject  to  tax  until  the  contrary  is 
established. 

A  contractor  who  purchases  materials  from  a  retailer  for  use 
in  building  construction  is  generally  considered  the  consumer  of 
the  materials  and  not  a  purchaser  for  resale  for  sales  and  use 
tax  purposes.     Seltzer  and  Co.  ,   Inc.  v.  State  Tax  Comrrlssion, 


LR  82-45 


i 


-  2  - 


May  7,  1982 


ATB  Docket  Nos.   63886,   68837    (1975),   aff  d  sub  notn.  Ace  Heating 
Service,   Inc.  v.  State  Tax  Commission,  371  Mass.  254   (1976) ; 
Salem  Glass  Co.  v.   Stat'S  Tax  CoTTimission ,  ATB  Docket  No.  60903 
(1974);  State~v.  J.  Watts  Kearry  &  Sons.  131  La,   554   (1935) ; 
see  Town  of  Saiigus  v.  B.  PerTr7i  k  Son,  Inc.,   305  Mass.  403 
W40)  . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
sales  of  HVAC  equipment  to  a  contractor  who  requires  that  the 
equipment  be  delivered  at  a  Massachusetts  constrjction  site 
are  retail  sales  subject  to  tax.     The  Company  may  not  accept 
a  resale  certificate  in  lieu  of  collecting  and  paying  over 
the  tax  on  such  sales. 
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Corporation  ("Company")   is  a  Connecticut 
corporation  with  its  sole  place  of  business  in  Connecticut. 
The  Coir.pany  is  engaged  in  the  business  of  manufacturing  small 
trailers  designed  to  be  pulled  by  compact  and  sub-compact  cars 
The  Corr.pany  is  not  a  registered  ^'assachus€tts  vendor.  You 
inquire  about  the  Company's  Massachusetts  sales  and  use  tax 
collection  responsibilities. 

The  Company  solicits  orders  in  Massachusetts  for  the 
sale  of  the  trailers  by  advertising  in  magazines  and  by  direct 
mail.     Customers  in  Massachusetts  order  the  trailers  by  mail 
or  by  telephone.     The  trailers  are  shipped  to  the  customers  by 
common  carrier, 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  the  Commonwealth  by  any  vendor. 

Chapter  641,  Section  2  imposes  an  excise  upon  the  storage 

use  or  other  consumption  in  the  Commonwealth  of  tangible 

personal  property  purchased  from  any  vendor  for  storage,  use 

or  other  consumption  within  the  Commonwealth. 

Chapter  64H,  Section  3(c)   and  Chapter  641,  Section  4 
provide  that  the  sales  and  use  taxes  imposed  upon  trailers 
shall  be  paid  by  the  purchaser  to  the  Registrar  of  Motor 
Vehicles.     Such  Sections  also  provide  that  the  vendor  shall 
not  add  the  tax  to  the  sales  price  and  shall  not  collect  the 
tax  from  the  purchaser.     These  Sections  do  require  the  vendor 
to  furnish  to  the  purchaser,  the  Registrar  of  Motor  Vehicles 
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and  the  Corttraissioner  of  Revenue  a  sworn  statement  of  the  sale. 
To  comply  with  this  requirt^ment ,  the  vendor  must  report  to  the 
Commissioner  of  Revenue  in  accordance  with  Subsection  8  of 
Sales  and  Use  Tax  Regulation  830  CMR  64H.02   ("Motor  Vehicles"). 

A  vendor  must  meet  the  requirements  of  the  Massachusetts 
sales  and  use  tax  laws  if  he  is  "engaged  in  business_in  the 
commonwealth."     Chapter  64H,  Section  1(5)   defines  ''^e7ngaged 
in  business  in  the  commonwealth"  as  including 


"having  a  business  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of 
tangible  personal  property  by  salesmen, 
solicitors,  or  representatives  in  the  common- 
wealth, unless  such  activity  consists  solely 
of  solicitation  by  direct  mail  or  advertising 
via  newspapers,  radio  or  television;  or 
regularly  engaging  in  the  delivery  of  property 
in  the  commonwealth  other  than  by  common  carrier 
or  United  States  m.ail.** 


Based  on  the  foregoing,  it  is  ruled  that  the  Company  is 
not  required  to  collect  the  Massachusetts  sales  and  use  taxes 
from  the  purchasers  of  the  trailers*  the  purchasers  must  pay 
the  tax  to  the  Registrar  of  Motor  Vehicles. 

If  the  Company  engages  in  business  in  Massachusetts  within 
the  meaning  of  Chapter  64H,  Section  1(5),   it  must  register  as  a 
vendor  and  notify  the  Commissioner  of  Revenue  of  its  sales  of 
trailers  in  accordance  with  Subsection  8  of  Sales  and  Use  Tax 
Regulation  830  CMR  64H.02.     I  am  enclosing  a  copy  of  Subsection 
8. 


Commissioner  of  Revenu 


LJH:JD:mf 


LR  82-46 


L.  JoYCK  Hampkrs 

CoMtitltaiONKIt 


iOO  ^amltU^  ^l^,   SScUon  OiiOM 


May  11,  1982 


Inc.    ("Company")   is  a  New  Jersey-based 
corporation  registered  as  a  Massachusetts  vendor  and  engaged  in 
the  business  of  long-term  leasing  of  cars,  trucks  and  equipment. 
The  Company  collects  the  Massachusetts  sales  tax  on  monthly 
lease  payments. 

Under  the  Coiiipany's  lease  agreement,  the  lessee  bears  the 
risk  of  loss  or  damage  to  the  vehicle.     If  the  vehicle  is 
destroyed  during  the  term  of  the  lease,  the  Company  charges 
the  lessee  a  price  representing  the  current  book  value  as 
computed  under  the  lease  agreement.     Title  to  the  vehicle 
passes  to  the  lessee.     You  inquire  whether  the  Company's 
charge  for  the  destroyed  vehicle  is  subject  to  the  Massachu- 
setts sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor.     "Sale  at  retail"  is  defined  in 
Section  1(13)   as  "a  sale  of  tangible  personal  property  for  any 
purpose  other  than_resale  in  tlie  regular  course  of  business." 
"Sale"  includes  "/a/ny  transfer  of  title  or  possession,  or 
both,... of  tangible  personal  property  for  a  consideration,  in 
any  manner  or  by  any  means  whatsoever"   (G.L.  c.  64H,  s.   1(12) (a)). 
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Chapter  64H,  Section  3(c)   provides  that  the  sales  tax  imposed 
upon  motor  vehicles  shall  be  paid  by  the  purchaser  to  the  Regis- 
trar of  Motor  Vehicles.     However,   in  Baker  Transport,  Inc.  v. 
State  Tax  CoiTCTission,   371  Mass.  872  ,   560  N.E.   2d  860    (1977)  ,  the 
Supreme  Judicial  Court  concluded  that  Chapter  64H,  Section  3(c) 
was  inapplicable  to  a  lease  transaction  which  involved  no  trans- 
fer or  issuance  of  a  motor  vehicle  registration  because  of  the 
difficulty  of  collecting  the  tax  from  the  lessee. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charge  to  the  lessee  for  a  vehicle  destroyed  during  the  term 
of  the  lease  is  subject  to  the  sales  tax;  the  Company  must 
collect  and  pay  over  the  sales  tax  on  such  charge  to  the  Com- 
missioner of  Revenue. 


ry  truly  yours. 
Commissioner  of  Revenu^^ 
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Inc.    ("Company")   is  a  data 
processing  corporation  engaged  in  business  in  Massachusetts. 
You  inquire  whether  the  Massachusetts  sales  tax  applies  to  the 
Company's  charges  for  the  following: 

(1)  advice  to  clients  concerning  hardware  or  soft- 
ware selection,  systems  and  program  design,  and 
general  business  matters; 

(2)  "progreLTuning  services;" 

(3)  data  processing   (the  Company  charges  separately 
for  "data  file  maintenance"  and  for  "computer  output," 
which  includes  printed  labels,  printed  listings,  and 
magnetic  tapes,  prepared  from  a  client's  data  file);  and 

(4)  delivery  of  computer  output  to  a  client. 

The  Massachusetts  sales  tax  is  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts.     "Sale"  is 
defined  in  General  Laws  Chapter  64H,  Section  1(12)   as  including: 

"(a)     Any  transfer  of  title  or  possession,  or 
both,   exchange,  barter,   lease,  rental,  condi- 
tional or  otherwise,  of  tangible  personal 
property  for  a  consideration,   in  any  manner 
or  by  any  means  whatsoever. 
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(b)     The  producing,   fabricating,  processing,  print- 
ing or  imprinting  of  tangible  personal  property 
for  a  consideration  for  consumers  who  furnish 
either  directly  or  indirectly  the  material*  used 
in  the  producing,  fabricating,  processing,  print- 
ing or  imprinting. 


(e)  A  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property  which 
has  been  produced,   fabricated  or  printed  to  the 
special  order  of  the  customer,  or  of  any  publica- 
tion, 

(f)  The  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by  duplicat- 
ing written  or  printed  matter  in  any  other  manner, 
including  the  services  of  collecting,  compiling 

or  analyzing  information  of  any  kind  or  nature 
and  furnishing  reports  thereof  to  other  persons, 
but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially  incor- 
porated in  reports  furnished  to  other  persons..." 

In  determining  the  sales  price  of  property  on  which  the  tax 
is  based,  no  deduction  may  be  taken  on  account  of  the  cost  of 
materials  used,   labor  or  service  cost,  interest  charges,  losses 
or  other  expenses,   and  any  amount  paid  for  any  services  that  are 
a  part  of  a  sale  must  be  included   (G.L.  c.  64H,  s.  1(14)).  On 
the  other  hand,  professional  and  personal  service  transactions 
which  involve  no  sale  or  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made  are  not  subject 
to  tax  (G.L.   c.   64H,  s.   1(13) (c)). 

Separately-stated  charges  for  transportation  of  tangible 
personal  property  after  its  sale  are  excluded  from  the  sales 
price  on  which  the  tax  is  based  (G.L.  c.  64H,  s.  1 (14) (c) (v) ) . 

The  application  of  the  Massachusetts  sales  and  use  taxes 
to  data  processing  transactions  is  explained  in  Sales  and  Use 
Tax  Regulation  830  CMR  64H.06    ("Automatic  Data  Processing"), 
a  copy  of  which  is  enclosed. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.     The  sales  tax  does  not  apply  to  charges  for  providing 
advice  to  clients  concerning  hardware  or  software  selection. 
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systen\s  and  program  design,  or  general  business  matters,  where 
no  tajigible  personal  property  is  transferred  to  the  client 
other  than  written  reports  of  information  personal  or  individual 
in  nature  and  which  is  not  and  may  not  be  substantially  incor- 
porated in  reports  furnished  to  other  persons. 

2 .  The  sales  tax  does  not  apply  to  charges  for  providing 
programmers   (as  on  an  hourly  basis) .     The  sales  tax  does  apply 
to  transfers  of  programs  on  tangible  media,  except  for  custom 
prograuns  trajnsferred  in  human- readable  form.  (Human-readable 
form  does  not  include  typed  or  printed  sheets  to  be  used  as 
input  media  in  an  optical  character  recognition  system  (see 
830  CMR  64K.06  (6)(c)).)     The  sales  price  of  programs  subject 
to  tax  includes  the  cost  of  labor  or  services  rendered  in 
developing  the  programs. 

3.  Where  the  Company  maintains  a  data  file  for  a  client 
in  the  Company's  ovm  computer,   and  transfers  no  tangible 
personal  property  to  the  client  other  than  printed  listings, 
the  sales  tax  does  not  apply  to  the  Company's  charges  for  the 
data  file  maintenance  and  output.     Where  the  Company  maintains 
a  data  file  for  a  client  in  the  Company's  own  computer  and 
transfers  information  in  the  file  in  machine-readable  form, 

or  in  the  form  of  printed  labels,  the  sales  tax  applies  to  the 
entire  consideration  paid  for  the  output,  which  includes  charges 
for  updating  and  otherwise  maintaining  information  in  the  data 
file. 

4.  The  sales  tax  does  not  apply  to  charges  for  delivery 
of  computer  output  to  a  client  after  the  sale  to  the  client 
takes  place. 

V  (■ — ;57ery  truly  yours , 


^-Commissioner  of  Revenue 


LJH::rXD:rof 
LR  82-48 


JoYCK  HaMPKHS 
CoMMIteiONKR 


^00  ^aymUiJ^  ^Cf^,   ^cOoft  CiJtC4 


May  17,  1982 


You  inquire  about  the  Massachusetts  income  taxation  and 
reporting  responsibilities  of  a  Massachusetts  chapter  of  a 
national  organization  of  ("Chapter").     The  Chapter  is 

an  unincorporated  association.     Its  primary  source  of  income 
is  the  dues  it  collects  from  members. 

You  state  that  for  federal  tax  purposes  the  national 
organization  and  its  chapters  are  exempt  from  taxation  under 
Section  501(c)  (6)   of  the  Internal  Revenue  Code  ("Code"). 
This  Section  provides  an  income  tax  exemption  for  qualifying 
business  leagues  and  similar  organizations  not  organized  for 
profit  whose  net  earnings  do  not  benefit  any  private  share- 
holder or  individual.     Such  organizations  are  subject  to 
federal  tax  on  "unrelated  trade  or  business"  income  (I.R.C. 
s.  511(a)).     Code  Section  513  provides,  subject  to  certain 
exceptions,  that  "unrelated  trade  or  business"  means  any 
trade  or  business  the  conduct  of  which  is  not  substantially 
'  related  to  the  organization's  performance  of  its  exempt 
function. 

Massachusetts  General  Laws  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income  with 
certain  modifications  not  here  relevant. 

General  Laws  Chapter  62C,  Section  6(a)   requires  every 
partnership,  association  or  trust  whose  federal  gross  income 
is  in  excess  of  $100  to  make  a  return  of  such  income. 
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Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  dues  collected  by  the  Chapter  from  roewbers  are 
not  "unrelated  trade  or  business"  income. 

2.  If  the  Chapter  has  no  income  from  an  ^"unrelated 
trade  or  business,"  it  is  not  required  to  file  a  Massachu- 
setts tax  return  or  to  pay  a  tax. 

3.  If  the  Chapter's  federal  gross  income  from  an 
"unrelated  trade  or  business"  is  $100  or  less,  it  is  not 
required  to  file  a  Massachusetts  tax  return  or  to  pay  a 
tax. 

4.  If  the  Chapter's  federal  gross  income  from  an 
"unrelated  trade  or  business"  is  greater  than  $100,  it 
is  subject  to  Massachusetts  income  taxation  and  must 
report  such  income  on  Form  3M,  Income  Tax  Return  For 
Clubs  and  Other  Organizations  Not  Engaged  in  Business 
For  Profit. 
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Your  client  ("Employer")  has  a  pension  plan  ("Plan") 
qualified  under  Section  4  01  of  the  Internal  Revenue  Code 
("Code").     The  Plan  provides  eligible  employees  with 
retirement  benefits  and  life  insurance  coverage  equal  to 
$1,000  for  each  $10  of  prospective  monthly  retirement 
benefits.     The  proceeds  of  the  insurance  contracts  are 
payable  to  the  beneficiary  designated  by  the  employee. 

Contributions  ara  made  by  the  Employer  to  a  trust 
under  the  Plan  and  are  deductible  by  the  Employer  under 
Section  40  4  of  the  Code.     The  trust  is  exempt  from  taxation 
under  Code  Section  501, 

You  as)c  whether  amounts  paid  under  the  Plan  for  the 
purchase  of  life  insurance  contracts  are  includible  in 
the  Massachusetts  gross  income  of  the  employee. 

For  federal  income  tax  purposes  amounts  applied  under 
a  qualified  pension  plan  to  the  purchase  of  life  insurance 
contracts  are  includible  in  the  gross  income  of  the 
employee  for  the  taxable  year  or  years  when  such  amounts 
are  applied.     (I.R.C.   s.   72 (m)  (3)  (B)  )  , 
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Massachusetts  gross  incone  is  federal  gross  income  with 
certain  nodif ications .     (G.L._c.   62,  s.   2).     Section  2(a)(2)(F) 
excludes  from  gross  income  "/ijncome  from  annuity  stock  bonus, 
pension,  prof  it-sharing ,  ^annuit^r  or  deferred-payment  plans  or 
contracts  described  in  ^Section/  four  hundr«d  and  four  of  the 
Code .until  an  aggregate  £Lmount  of  such  income  has  been 
deducted  under  this  subparagraph  equal  to  the  aggregate  of 
all  amounts  previously  subjected  to  taxation  under  this 
chapter . ■ 

Based  on  the  foregoing  it  is  ruled  that  amounts  under  a 
qualified  pension  plan  which  are  applied  to  the  purchase  of 
life  insurance  contracts  are  includible  in  the  Massachusetts 
gross  income  of  the  employees  to  the  extent  that  they  are 
includible  in  the  federal  gross  income  of  the  employees. 
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PursuaLTit  to  an  order  of  the  United  States  Bankruptcy  Court 
for  the  District  of  Massachusetts,  Company 
("Auctioneer") ,  a  Maine-based  company,  will  be  conducting  an 
auction  in  Massachusetts  of  the  personal  property  of  the  bank- 
rupt estate  of  Inc.   ("Company").     The  Company  was  a 
Massachusetts  corporation  which  was  adjudicated  bankrupt.  You 
inquire  whether  the  Auctioneer  will  be  subject  to  the  Massachu- 
setts sales  tax  on  these  sales. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor.     "Vendor"  is  defined  in  Chapter 
64H,  Section  1(18)   as  "a  retailer  or  other  person  selling 
tangible  personal  property..."  Section  1(9) (b)  defines  "retailer" 
as  including  "/e/very  person  engaged  in  the  making  of  retail 
sales  at  auction  of  tangible  personal  property  whether  owned  by 
such  person  or  others." 

Section  3  of  Chapter  64H  requires  vendors  to  collect  the 
sales  tax  from  purchasers,  and  Section  2  requires  them  to  pay 
over  the  tax  to  the  Commissioner.     However,  Chapter  64H,  Section 
3(c)   provides  that  the  sales  tax  imposed  upon  motor  vehicles  is 
paid  by  the  purchaser  to  the  Registrar  of  Motor  Vehicles. 

Chapter  64H,  Section  6(a)  exempts  from  tax  sales  which  the 
Commonwealth  is  prohibited  from  taxing  under  the  Constitution 
or  laws  of  the  United  States. 
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State  taxes  imposed  upon  sales  of  tangible  personal  property 
made  by  a  trustee  in  the  liquidation  of  a  bankrupt  pursuant  to  a 
United  States  bankruptcy  court  order  have  been  held  to  be  an 
impermissible  burden  on  the  bankruptcy  process.     (See  California 
State  Board  of  Equalization  v.  Goggin,   245  F.2d  44~Tfth  Cir.  1957) , 
cert,  denied,   353  U.S.  961  (1957)   and  State  Board  of  Equalization 
V.   Boteler,  131  F.2d  386    (9th  Cir.   1942) .  However,  where  the 
legal  incidence  of  the  sales  tax  is  imposed  on  the  purchaser  and 
the  trustee  is  merely  a  collecting  agent  of  the  tax,  the  imposi- 
tion of  the  tax  has  been  upheld.     (See  In  Re  Hatfield  Construction 
Conipany ,  494F.2d   1179   (5th' Cir.    1974T"and  In  Re  Leahy,   85  F.2d  25 
(2d  Cir.  1936)). 

The  legal  incidence  of  the  Massachusetts  sales  tax  is  on  the 
vendor.     First  Agricultural  National  Bank  v.  State  Tax  Commission, 
353  Mass.    172    (1967)    (reversed  on  other  grounds,   392  U.S.  339 
(1963) .  However,   the  legal  incidence  of  the  sales  tax  imposed 
upon  motor  vehicles  is  on  the  purchaser   (G.L.  c.  64H,  s.  3(c)). 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  Auctioneer  is  not  subject  to  sales  taxes  on  auction 
sales  which  he  makes  pursuant  to  an  order  of  the  United  States 
Bankruptcy  Court. 

2.  Purchasers  who  acquire  motor  vehicles  and  trailers  from 
the  Auctioneer  must  pay  sales  taxes  upon  registration  of  the 
vehicles. 


Very  truly  yours. 


Commissioner  of  Revenue 


LJH:JD:lif 
LR  82-51 


Joyce  Hampcrs 

CoMMISaiONCR 


iOO   ^amiiUcl^  »5^<e«<   S^cUkyK  0!t2C4 
May  25,  1982 


You  request  a  ruling  concerning  the  application  of  the  sales 
tax  to  neals  which  Fraternity  ("Fraternity")  serves  to 

its  members - 

Members  of  the  Fraternity  pay  a  fee  once  a  term  to  cover  the 
cost  of  rent,  utilities,  food  and  social  activities.    The  fee  is 
deposited  into  a  single  account  from  which  the  grocery  and  other 
bills  of  the  Fraternity  are  paid.     The  Fraternity  usually  employs 
a  cook  to  prepare  breakfast  and  dinner. 

General  Laws  Chapter  64H,  Section  6(h)  exempts  from  sales 
taxation  food  products  for  human  consumption  other  than  meals 
provided  by  a  restaurant.     Meals  are  defined  as  any  food  or 
beverage,  or  both,   prepared  for  human  consumption  and  provided 
by  a  restaurant.    A  restaurant  is  any  eating  establishment  where 
food,  food  products,  or  beverages  are  provided  auid  for  which  a 
charge  is  made. 

Based  on  the  foregoing  it  is  ruled  that  meals  served  by  the 
Fraternity  to  its  oez±>ers  are  not  subject  to  the  sales  tax. 
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Inc.    ("Caterer")  operates  a  cafeteria  owned 
by  another  company.     The  Caterer  provides  the  meals  amd  bills  the 
company  cn  a  monthly  basis  an  amount  representing  its  operating 
expense  and  nanageraent  fee,  less  conounts  collected  from  consumers 
of  the  neals.     The  operating  expense  includes  the  cost  of  food, 
labor,  paper,  and  other  items.     The  management  fee  is  a  percentage 
of  the  total  operating  expense. 

You  request  a  ruling  concerning  the  application  of  the  sales 
teoc  on  meals  to  ajnounts  received  by  the  Caterer. 

General  Lavs  Chapter  64H,  Section  2  imposes  the  sales  tax  at 
the  rate  of  5%  of  a  vendor's  gross  receipts.     "Gross  receipts"  is 
defined  in  Chapter  64H,  Section  1(6)    as  "the  total  sales  price 
received  by  vendors  as  consideration  for  retail  sales." 

Based  on  the  foregoing  it  is  ruled  that,  for  sales  tax  pur- 
poses, taxable  gross  receipts  from  the  sale  of  meals  by  the 
Caterer  include  the  amounts  paid  to  the  Caterer  for  management  fees 
and  for  re ijnbur semen t  of  net  operating  expenses  as  well  as  amounts 
received  by  the  Caterer  from  the  actual  consumers  of  the  meals. 


Very  truly  yours. 


Commissioner  of  Revenue 
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The  Sewer  Commission  intends  to  engage  a  private 

contractor  to  operate  a  secondary  wastewater  treatment  facility 
owned  by  the  City  of  .     The  facility  was  constructed 

with  federal,  state  and  city  funds.     You  inquire  whether  the 
contractor's  purchases  of  chemicals,  equipment  and  other  tangible 
personal  property  for  use  in  the  operation  of  the  facility  will 
be  subject  to  the  sales  tajx. 

General  Lavs  Chapter  64H,   Section  6(d)  exempts  from  taxation 
sales  to  the  United  States,  the  Commonwealth  of  Massachusetts  or 
any  political  subdivision  thereof,  or  their  respective  agencies. 
A  purchaser  is  an  "agency"   for  purposes  of  this  provision  only 
if  it  is  a  regularly  constituted  department  of  government  or  an 
entity  wholly  owned  by  the  government  and  exercising  exclusively 
governr^ental  functions.     First  Agricultural  National  Bank  v. 
State  Tax  Comnission,  353  Mass.  172   (1967)    (reversed  on  other 
grounds,    39  2  U.S.  3  39  (1968)). 

Based  on  the  foregoing,  it  is  ruled  that  the  Contractor's 
purchases  of  chemicals ,  equipment  and  other  tangible  personal 
property  for  use  by  him  in  the  operation  of  the  city-owned 
facility  will  be  subject  to  the  sales  tax. 
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Your  client   ("Company")   is  an  Ohio  corporation  engaged  in 
Massachusetts  in  the  lawn-care  and  landscaping  business.  Its 
contracts  with  customers  require  it  to  apply  fertilizers  and 
weed-  ar.d  insect-control  agents  to  commercial  and  residential 
lavs-ns.     You  inquire  whether  the  Company  must  pay  the  Massachu- 
setts sales  or  use  tax  when  it  purchases  such  items  in  Massa- 
chusetts or  outside  Massachusetts  for  use  in  Massachusetts, 
and  whether  its  charges  to  Massachusetts  customers  for  applying 
such  itenis  to  their  lawns  are  subject  to  the  sales  or  use  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(p)(3) 
provides  that  the  following  are  exempt  from  the  sales  or  use 
tax: 


"sales  of  fertilizer,  including  ground  limestone, 
hydrated  lime,  insecticides,  fungicides,  seed 
innoculants,   seed  disinfectants  and  plant 
homones,  as  well  as  other  substances  commonly 
regarded  in  the  same  category  and  for  the  same 
use. " 


Based  on  the  foregoing,  it  is  ruled  that  the  sale  or  use 
in  Massachusetts  of  fertilizers  and  weed-  and  insect-control 
agents  is  not  subject  to  tax;  therefore,  the  Company  need  not 
pay  a  tax  when  purchasing  or  using  such  items  in  Massachusetts, 
nor  cust  it  collect  a  tax  from  Massachusetts  customers  when  it 
applies  such  items  to  their  lawns. 
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You  inquire  whether  the  following  charges  imposed  by 
("Company")   in  connection  with  the  proposed 
Massachusetts  sale  and  rental  of  mobile  telephones  and  paging 
units  are  subject  to  tax: 

(1)  charges  characterized  by  the  Company  as  sale 
or  rental  charges; 

(2)  charges  imposed  by  the  Company  for  insuring 
telephones  and  paging  units  (the  proceeds  of  such 
Insurance  are  payable  to  the  Company) ; 

(3)  base  service  charges  for  use  of  the  Company's 
communications  system  (the  equipment  sold  or 
rented  will  not  function  unless  it  is  connected  to 
the  Company • s  system) ; 

(4)  additional  service  charges  for  long  distance 
calls  and  calls  in  excess  of  a  stated  nximber  per 
month;  aind 

(5)  charges  for  reconnection  to  the  Company's 
conraunications  system  after  termination  for 
noa-payrcent  of  bills. 

It  is  assumed  for  purposes  of  this  ruling  that  the  Com- 
pcuiy's  sale  ajid  rental  charges  are  set  in  good  faith  for 
business  purposes  and  not  to  understate  the  amounts  subject 
to  tax. 
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Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.     Chapter  641,  Section  2  imposes  the  use  tax  on 
the  storage,  use  or"  other  consumption  in  Massachusetts  of 
tangible  personal  property  purchased  for  storage,  use  or  other 
consumption  in  Massachusetts. 

Professional,  insurance  or  personal  service  transactions 
which  involve  no  sale  or  which  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made  are  not  subject 
to  the  sales  or  use  tax  (G.L.  c.  64H,  s.   1(13) (c)). 

In  determining  the  sales  price  of  property  on  which  the 
sales  or  use  tax  is  based,  no  deduction  is  allowed  for  the 
cost  of  materials  used,  labor  or  service  cost,  interest  charges, 
losses  or  other  expenses  (G.L.  c.  64H,  s.   1 (14) (a) (ii) ) ,  but 
the  ajnount  charged  for  labor  or  services  rendered  in  installing, 
or  applying  the  property  sold  is  excluded  (G.L.  c.  64H,  s.  1(14) 
(c)(iii)). 

Chapter  64H,  Section  6(i)   exempts  from  tax  "^t/he  sales, 
furnishing  or  service  of  gas,  water,  electricity,  steam, 
telephone  and  telegraph;"  this  exemption  applies  to  telephone 
service  but  not  to  the  sale  or  rental  o'"  telephone  equipment 
(Chayet  v.  Comnissioner  of  Corporations  and  Taxation,  367  Mass. 
908  (1975)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  charges  characterized  by  the  Company  as  sale  or 
rental  charges  for  mobile  telephones  and  paging  units  are 
subject  to  the  sales  or  use  tax;  the  sales  price  of  telephones 
and  pacing  units  also  includes  the  charges  imposed  by  the 
Comoajiy  for  insuring  the  items. 

2.  The  sales  and  use  taxes  do  not  apply  to  the  Company's 
base  service  charges  for  use  of  its  communications  system, 
its  additional  charges  for  long  distance  calls  and  excess 
calls,  or  its  charges  for  reconnection  after  termination  of 
service. 


Commissioner  of  Revenue 
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Inc.    ("Company")  is  a  clinical 
laborctory  that  is  based  in  Connecticut  but  also  performs  laboratory 
analyses  in  Massachusetts.     The  Company,  which  is  not  registered  as 
a  Massachusetts  vendor,  recently  purchased  medical  equipment  from 
a  Massachusetts  supplier,   and  leased  it  in  turn  to  a  Massachusetts 
customer.     The  supplier  delivered  the  equipment  directly  to  the 
custoner  in  Massachusetts.     This  was  the  first  time  that  the  Com- 
pany has  acted  as  a  lessor  of  tangible  personal  property  in  Massa- 
chusetts.    You  inquire  about  the  Massachusetts  sales  and  use  tax 
treatment  of  this  transaction. 

From  the  fact  that  the  Company  performs  laboratory  analyses 
in  Massachusetts,  it  is  assumed  that  the  Company  owns  or  leases 
real  prcperty  in  Massachusetts,  or  has  one  or  more  employees 
whose  service  is  performed  entirely  in  Massachusetts  or  who,  in 
the  performance  of  service  both  within  and  without  Massachusetts, 
regularly  cortmence  their  activities  at,  and  return  to,  a  place 
within  the  Corvmonwealth . 

Every  vendor  engaged  in  business  in  Massachusetts  must  collect 
and  pay  over  sales  and  use  taxes  on  (1)   its  retail  sales  of  tangi- 
ble personal  property  in  Massachusetts;  and  (2)   its  retail  sales 
of  tangible  personal  property  outside  Massachusetts  for  storage, 
use  or  ether  consumption  in  Massachusetts.     Massachusetts  General 
Laws  Chapter  6  4H,  Sections  2  and  3;  Chapter  641,   Sections  2  and  4. 

"Sale  at  retail"  is  defined  in  Chapter  64H,  Section  1(13)  as 
a  sale  cf  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business. 
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Section  7  of  Chapter  64H  provides  that  no  person  shall  do 
business  in  Massachusetts  as  a  vendor  unless  a  Massachusetts 
vendor's  registration  shall  have  been  issued  to  him  for  each 
place  of  business. 

■Engaged  in  business*  includes  " commencing,  conducting  or 
continuing  in  business"   (G.L.  c.   64H,  s.   1(4)).     "Engaged  in 
business  in  Massachusetts"  includes  having  a  business  location 
in  Massachusetts,  and  a  person  is  considered  to  have  a  business 
location  in  Massachusetts  if,  inter  alia ,  he  owns  or  leases  real 
property  in  Massachusetts  or  has  one  or  more  employees  whose 
service  is  performed  entirely  within  Massachusetts  or  who,  in 
the  performance  of  service  both  within  and  without  Massachusetts, 
regularly  conmence  their  activities  at,  and  return  to,  a  place 
within  Massachusetts   (G.L.  c.   64H,  s.  1(5)). 

Based  on  the  foregoing,   it  is  ruled  that  the  Company  must 
register  as  a  Massachusetts  vendor  and  collect  and  pay  over 
sales  or  use  taxes  on  its  lease  of  the  equipment  to  its  Massa- 
chusetts customer.     If  the  Company  paid  a  Massachusetts  sales 
or  use  tax  on  its  purchase  of  the  equipment  for  resale,  the 
vendor  or  vendors  of  the  equipment  may  refund  the  tax  collected 
on  the  purchase  to  the  Corcpany  and  apply  for  an  abatement  of 
the  tax,  or  the  Corripany  may  apply  for  an  abatement,   acting  under 
power  of  attorney  from  the  vendor  or  vendors. 
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You  are  a  Massachusetts  registei ed  vendor  who  will  sell  hous 
held  goods  and  other  tangible  personal  1  property  to  Massachusetts 
residents,  and  ship  the  items  to  designated  persons  in  Poland. 
You  inquire  whether  such  sales  will  1  e  subject  to  the  sales  tax. 

It  is  assumed  that  the  items  sold  will  not  Include  printed 
material  manufactured  in  Massachusetts  to  the  special  order  of 
a  purchaser. 

General  Laws  Chapter  64H,  Section  6(b)  provides  that  the 
sales  tax  does  not  apply  to  sales  of  tangible  personal  property 
"which  the  vendor  is  obligated  under  the  terms  of  any  agreement 
to  deliver  (1)  to  a  purchaser  outside  the  commonwealth  or  to  a 
designee  outside  the  commonwealth  of  a  purchaser  outside  the 
commonwealth  or  (2)   to  an  interstate  carrier  for  delivery  to  a 
purchaser  outside  the  commonwealth  or  to  a  designee  outside  the 
commonwealth  of  a  purchaser  outside  the  commonwealth." 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax 
will  apply  to  the  sales  to  Massachusetts  residents  of  items 
to  be  shipped  to  designated  persons  in  Poland. 
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Inc.  ("Center") 

is  ar.  incorporated  non-profit  residential  treatment  center  for 
emotionally  disturbed  children  ranging  in  age  from  nine  to 
eighteen.     The  Center  operates  a  school  which  all  children 
resident  at  the  Center  roust  attend  year  roujid.     The  Center's 
school  maintains  a  regular  curriculujTi  and  a  faculty  of  thirteen; 
it  is  a  nenvber  of  the  Massachusetts  Association  for  Approved 
Private  Schools  and  is  authorized  to  grant  high  school  degrees. 

As  part  of  the  Center's  pre-vocational  training  program,  it 
will  operate  a  snack  bar  staffed  largely  by  children  from  the 
Center.     The  snack  bar  will  se-rve  food  and  beverages  only  to 
men±)ers  of  the  Center's  conmunity.     You  inquire  whether  sales  of 
food  and  beverages  at  the  snack  bar  will  be  subject  to  the  sales 
tax  on  rreals. 

The  sale  of  food  and  beverages  at  a  snack  bar  is  subject  to 
tax  unless  a  specific  exemption  from  tax  applies. 

General  Laws  Chapter  64H,  Section  6  (cc)  provides,  in  part, 
an  exenprion  for  sales  of: 

"/m/eals  prepared  by_er.iployees  thereof  and  served 
in  any  hospital  ^or/  sanatorium. .. or  in  any 
institution  or  private  house  licensed  under 
section  twenty-nine  of  chapter  nineteen  ^relat- 
ing to  certain  residential  or  day  care  facilities 
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for  the  mentally  ill  or  mentally  retarded7; . . . 
and  meals  furnished  to  students  by  an  educational 
institution  which  normally  maintains  a  regular 
faculty  and  curriculum  and  normally  has  a 
regularly  enrolled  body  of  pupils  or  students 
in  attendance  at  the  place  where  its  educational 
activities  are  regularly  carried  on..." 


Based  on  the  foregoing,  it  is  ruled  that  the  Center  is  an 
educational  institution  within  the  meaning  of  Chapter  64H, 
Section  6{cc).    Therefore,  sales  of  food  and  beverages  at  the 
snack  bar  to  children  who  are  students  at  the  Center's  school 
are  not  subject  to  tax;  sales  of  food  and  beverages  at  the 
snack  bar  to  others  are  subject  to  tax. 


Commissioner  of  Reven' 


0^ 
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Corporation  ("Compary")   is  a  -based  corpora- 

tion that  proposes  to  sell  computerized  telephone  systems  for  use 
in  Massachusetts.     You  inquire  whether  the  charges  the  Company 
vill  ircpcse  in  cor_n6ction  vith  such  sales  will  be  subject  to  the 
Massachusetts  sales  or  use  tax.     The  charges  will  include  amounts 
representing  the  cost  of  installing  the  systems. 

The  systems  to  be  sol5  comprise  a  computer  and  related 
telephone  equipner.t  and  coaxial  telephone  cable.     The  computer 
and  equipment  are  readily  raovable.     The  cable  is  partly  installed 
within  the  w^lls  cf  a  customer's  business  premises  and  therefore 
can  only  be  removed  with  difficulty,   but,  because  of  its  high 
cost,  it  is  usually  removed  when  a  customer  relocates. 

The  Massachusetts  sales  tax  is  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts  (G.L.  c.  64H, 
s.  2).  The  complementary  use  tax  upplie3  to  the  storage,  use  or 
other  consumption  in  Massachusetts  of  tangible  personal  property 
purchased  for  storage,  use  or  other  consumption  in  Massachusetts 
(G.L.  c.  641,  s.  2).  Sales  of  real  property  are  not  subject  to 
the  sales  or  use  tax. 

Section  6 (i)    of  Chapter  64H  provides  that  the  following 
are  exempt  from  tax: 

"^t/he  sales,   furnishing  or  service  of  gas,  water, 
electricity,  stean,   telephone  and  telegraph," 
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This  exeaiption  does  not  apply  to  sales  of  telephone  equipment. 
Chayet  v.   Coiroissioner  of  Corporations  and  Taxation,  367  Mass. 


The  sales  price  on  which  the  sales  and  use  taxes  are 
based  dees  not  include  the  cimount  charged  for  labor  or  serv- 
ices rendered  in  installing  or  applying  property  sold  (G.L. 
c.   64H,  s.   1(14) (c) (iii) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company  must 
collect  and  pay  over  the  sales  or  use  tax  on  its  sales  of  the 
telephone  systems  (including  coaxial  telephone  cable)   sold  in 
Massachusetts  or  sold  outside  Massachusetts  for  use  in  Massa- 
chusetts.    The  sales  price  of  a  system  does  not  include 
separately-stated  installation  charges  set  in  good  faith. 


506  (1S75): 
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Very  truly  yours. 


Commissioner  of  Reven 
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COMMISS'ONER 
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You  inquirt^-  vhether  the  Mansacliuset ts  sales  tax  cn  meals 
v;ili  apply  to  salads  sold  by  Inc.  and 

Inc.    (  "i-uptvrrr..<vr>:et   "  )  .     The  salads  will  be 
made  hy  cust.oiuers  f  ron  a  salad  bar  located  .i  r.  the  produce 
departn-tent  of  the  si:perriiiir>. ets .     Tlie  cujr-cojr.fcrr:  'A^ill  place 
Gcsire_d  amour,  ts  ot  cut  friiit  and  vegetables  in  coiitciners 
provideo,  by  -che  supermarkets.     They  v/ll]  pay  for  the  salads 
dlcng  v/ith  their  other  purcViases  at  the  check-^out  counter. 
The  salads  are  sold  by  v^eicht.     There  will  be  no  facilities 
on  the  prertiises  to  eat  t!':e  salads, 

Gerseral   tawj^  Chapter  €4H,  Section  &  (h)   e>'-empts  from  sales 
taxation  food  proclacts  for  hu^Lan  consumption  other  than  meals 
sold  by  a  restaurant.     K  lueal  is  defined  as   "any  food  or 
beverage ...  prepaxed  for  h^ir-.an  consumption  and  provided  by  ?. 
resta\:'rant ,  where  the  food  or  bevera.yefc-  is  intended  for  con- 
E-umption  on  or  off  the  re:=tLurant  premises ..." .     A  restaurant 
is  ^'any  eating  (^.EtablishTnent  vjhere  food,  food  products,  or 
bever^iges  are  provided  and  for  whioh  a  charge  is  made,..". 
Under  Section  t  (h)   of  Chapter  64H,,  delicatessen,  grocery, 
roarkct  or  bakery  stores  are  not  considc-xed  e?.tir.ci  es'-ablish- 
ments  except  for  any  part,  ox  such  store  which  ei^^gages  in  the 
sale  of  dinners,   luncheons,   barbecued  chicken   (unless  sold 
v/hole  and  unsliced)     sandwiches,  snacks,,  pizzas,   and  other 
siTTiilar  items  which  are  comnonly  sold  at  snack  bars,  coffee 
shops  or  luncheon  counters. 

Section  6  (h)   also  pr-ovides  that  certain  food  sold  by  a 
restaurant  for  consuji^ption  off  the  restaurctnt  premises  is 
not  considered  a  "'rp.i^al".     Food  sold  by  weight  comes  within 
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this  exception  provided  that  such  food  is  commonly  sold  in  such 
manner  in  a  retail  food  store  which  is  not  a  restaurant.  Salads, 
which  ar^  made  by  customers  from  a  salad  bar  located  in  a  super- 
market, are  not  commonly  sold  in  suc'a  manner  in  a  retail  food 
store  v/hich  is  not  a  restaurant. 

Based  on  the  foregoing,  it  is  ruled  that  that  part  of  a 
supermarket  which  sells  salads  prepared  by  the  custOiT\ers  at  a 
salad  bar  is  a  "restaurant"  engaged  in  selling  "meals"  within 
the  meaning  of  Chapter  64H,  Section  6(h),  and  that  the  salads 
are  subject  to  the  sa3es  tax  on  meals. 


^Very  truly  yours. 


Commissioner  of  Revenilef'^ 


LJH: JD:mf 
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Your  Con-.pany  c.vns  and  operates 

Rest-aurants   ("restaurant-?")   in  Massachusetts. 
Y<iu  .'.nquire  cbout  the  coir.patation  of  the  Massachusetts 
i^.iies  tax  on  h\e^l3  when  the  restaurants  offsr  the  following 
ciscount  ar.d  coupor  sales  to  their  customrrs; 

(1)  disccunts  for  special  groups  such  as  senior 
citizens,   Eoy  Scouts  and  Girl   Sccuts ; 

(2)  a  discount  frc-r.  the  usual  price  of  the  food 
if  customers  purchase  bcr.h  a  sanc-icli  and  salad; 

(3)  coupons  entitiinvg  custoiTicrs  to  free  food; 

{^)     coupons  entitling  custoirers  t,c  a  discount 
from  the  usual  price  of  the  food.     The  custcniers 
get  sucn  coupons  in  the  mail  or  from  nevrspapers. 
The  restaurants  are  not  reimbursed  cy  the 
customers  cr  any  third  party  for  these  coupons; 

(5)     coupons  entitling  customers  to  two  ham- 
-burgers  for  the  usual  price  of  one.  Thet 
customers  receive  such  coupons  when  they  make 
£  purchase  from  a  charitable  organization. 
You  do  not  state  whether  the  restaurants  are 
reimbursed  for  the  coupons. 

Massachusetts  General  Lav/s  Chapter  64H,  Section  1(14) 
defines  "sales  price"  as  "the  total  ariount  paid  by  a 
purchaser  to  a  vendor  as  consideration  for  a  retail  sale, 
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valued  in  money  or  otherwise,"     Section  1(14) (c) (i)   of  that 
Chapter  provides  that,  in  determining  the  sales  price,  "cash 
discounts  allowed  and  takei:;  on  sales"  shall  be  excluded. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Where  the  restaurants  offer  customers  a  discount 
from  their  usual  price  and  no  coupon  is  required,  the  sales 
price  subject  to  tax  is  the  actual  amount  paid. 

2.  Where  the  restaurants  offer  customers  free  food 
upon  presentation  of  a  coupon  for  which  the  restaurants 
receive  any  reiirJDursement ,   the  sales  tax  is  levied  on  the 
usual  sales  price  of  the  meals. 

3.  Where  the  restaurants  offer  customers  a  discount 
from  their  usual  price  upon  presentation  of  a  coupon 
received  m  the  mail  or  clipped  from  a  newspaper,  and  the 
restaurants  receive  no  reimbursement  for  the  coupon,  the 
sales  price  subject  to  tax  is  the  actual  amount  paid  by 
the  customer. 

4.  Where  the  restaurants  offer  customers  a  discount 
from  their  usual  price  upon  presentation  of  a  coupon  received 
upon  making  a  purchase  from  or  donation  to  a  charitable 
organization,   and  tne  restaurants  receive  any  reimbursement 
for  the  coupon  from  the  organization  or  from  any  other  party, 
the  sales  tax  is  levied  on  the  usual  sale^-i  price  of  the 
meals.     If,  however,   the  restaurants  receive  no  reimtburse- 
ment  for  the  coupon  from  any  source,   the  sales  price  subject 
to  tax  is  the  actual  amount  paid  by  the  custcmer.' 

r~\Very  truly  yours, 
y  Commis'sioner  of  RevenVi^ 
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Comm:ssioner 
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You  ask  the  following  questions  concerning  the  Massachusetts 
incoiTie  tax. 

1.  What  is  the  filing  status  on  the  Massachusetts  incoir^e 
tax  return  of  an  mdiv-.dual  who  is  legally  separated  from  his 
spouse  at  the  end  of  the  year? 

An  individual  vho  at  the  close  of  his  taxable  year  is 
legally  separated  frcn  his  F^pov.se  under  a  decree  of  divorce  or 
separate  maintenance  is  sinrr?^e  for  purposes  of  the  Massachusetts 
income  tax. 

2.  If  a  married  couple  files;  both  raciaent  and  non-rc^.sident 
Massachusetts  income  tax  returni::  for  a  single  taxable  year 
because  of  a  change  of  I'^-gaJ.  res idencf?  during  tne  year,  must 
they  use  the  sam-i  filing  irtatus.  on  all  forins? 

Assuming  that  uhey  both  changed  theii   legal  residence 
on  the  same  dato ,  a  n\arried  couple  required  to  file  resident 
and  non-resident  tax  returns  for  one  year  rr^ay  file  the  resident 
return  jointly  and  the  non- resident  returns  separately  or  vice 
versa. 

3.  May  a  married  couple  living  apart  and  renting  separate 
apartments  file  a  joint  return  and  claim  the  rent  deduction  for 
both  apartments? 

A  married  couple  2  iving  apart  and  renting  separate  • 
apertm.ents  may  not  claim  the  rent  deduction  for  both  apartments 
on  a  joint  return. 
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If  the  husband  and  wife  file  separate  returns  and  each 
establishes  that  he  or  she  maintained  a  principal  residence 
separate  from  his  or  her  spouse,  each  is  entitled  to  take  the 
deduction  for  rent  he  or  she  paid. 


LJH:RSF:mf 
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Inc.    { "Company "}   is  engaged  in  Massachusetts  in  sales 
of  aqriculturai  supplies  and  orher  goods.     Periodically,  it  pro- 
motes special  sales  by  having  fliers  distributed  to  customers  who 
are  cn  its  rriailing  list.     The  Ccmpaiiy  supplies  the  fliers  to 

Inc.    ("Mailing  House"),  v;hich  pre-prints 
envelopes  for  the  fliers,    f oj ds  tne  fliers,   SLuffs  them  m  the 
envelopes,   prints  address   labels  and  att^.cp.e^  the  labels  to  the 
envelopes,   ard  mails  the  fliers.     A  small  nur.ljer  of  the  fliers 
are  mailed  to  addressees  loca'ied  cut  side  Massachusetts. 

Cn  the  invoice  it  sends  to  the  Coiapany ,  the  Mailing  House 
does  not  break  out  any  charges  except  for  postage.     You  inquire 
whether  the  charges  imposed  by  the  Mailing  House  in  connection 
with  this  transaction  are  subject  to  tha  sales  tax. 

The  sales  tax  is  an  excise  cn  sales  at  retail  of  tangible 
personal  property  in  Massachusetts  by  any  vendor.     "Sale"  is 
defined  in  Chapter  64H,  Section  1(12)    as  including: 

"(a)    Any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,    lease,   rental,  conditional  or 
orher-vise ,   of  tangible  personal  property  for  a 
consideration,   in  ar,y  manner  or  by  any  means  v;hat- 
soever . 

^^and? 

(e)   A  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property 
v;hich  has  been  produced,   fabricated  or  printed 
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to  the  special  order  of  the  customer,   or  of  any 
publication . " 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  postage  charge  imposed  by  the  Mailing  House  is  not 
subject  to  tax,  provided  the  charge  is  separately  stated  in  the 
Mailing  House's  accounting  records  as  v;ell  as  on  its  invoice  to 
the  Company. 

2.  The  Mailing  House's  single  charge  for  pro-printing 
envelopes  for  the  fliers,   folding  the  fliers,   stuffing  then  in 
the  envelopes,   printing  address  labels,   and  attaching  the  labels 
to  the  envelopes,   is  subject  to  tax. 

^^^^^____Ve ry  truly  yours. 
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Commissioner  of  Revan'ue 
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You  inquire  as  to  the  manner  in  which  the  income  of  the 

Company   ( "CoTnpany " )   is  to  be  measured  f  or  purposes 
of  the  Massachusetts  corporate  -iixciie. 

The  Ccnpany  is  a  Delav,-are  corporation  r?aistered  to  do 
business  in  N.^s  sachuset  ts .     It  has  no  cffic^-?,   equipment  or 
personnel  perpanently  within  Mass^chusetrs .     Th?  Conpany  provides 
the  following  types  of  services: 

(1)  Engineerino  and  design  work  v;hich  result  in  the 
product:  on  of  d^-avings  and  plans.     Such  services  are 
performed  outside  iMassachuset t ?  but  the  designs  and 
plans  are  delivered  to  clients  v-ithin  Massachusetts 
or  relate  to  projects  within  Massachusetts; 

(2)  Procurement  services  in  'vhich  the  Company  pro- 
cures for  a  client  equipment,  materials  and  supplies. 
The  Company  purchases  the  items  as  acont  for  the 
client  or  purchases  the  items  in  its  own  name  v^ith 
reimJDur sement  therefor.     The  procurement  services 
are  performed  either  v.'ithin  or  v.'ithout  Massachu'setts 
and  relate  to  projects  within  cr  without  Massachu- 
setts ; 

(3)  Construction  managem.ent  services  in  which  the 
Ccm>pany  supervises  construction  projects  in  Massa- 
chusetts ; 
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(4)  Full  service  construction  in  which  the  Company 
acts  as  prime  contractor  or  subcontractor  for  the 
construction  of  a  facility  located  in  Massachusetts; 
and 

(5)  Total  project  responsibility  in  which  the  Com- 
pany has  responsibility  for  the  engineering,  procure- 
ment and  construction  activities  for  a  project  within 
Massachusetts . 

You  ask  whether  the  Company  must  determine  its  Massachusetts 
income  using  an  apportionment  formula,   separate  accounting,  or 
both. 

General  Laws  Chapter  63,  Section  38(c)  states  that  the 
taxable  net  income  of  a  corporation  having  income  from  business 
activity  which  is  taxable  both  within  and  without  Massachusetts 
must  be  apportioned  to  Massachusetts  by  m.ultiplying  its  taxable 
net  income  by  a  fraction,  the  numerator  of  which  is  the  property 
factor  plus  the  payroll  factor  plus  twice  the  sales  factor,  and 
the  denominator  of  which  is  four. 

Paragraphs   (d)    through    (f)    of  Chapter  63,  Section  38,  a 
copy  of  which  is  enclosed,  define  the  proper cy,  payroll  and 
sales  factors,  and  set  forth  tt:e  criteria  used  in  determining 
which  property,  payroll  and  sales  are  to  be  apportioned  to 
Massachusetts . 

A  corporation  which  believes  that  the  statutory  apportion- 
m.ent  factors  do  not  fairly  apportion  its  income  may  apply  to 
the  Commissioner  of  Revenue  for  a  different  method  of  deterrain- 
ing  its  net  income  derived  from  business  carried  on  in  Massachu- 
setts   (G.L.  c.   63,   E.   42).     Non-stat'jtory  m^e-chods  are  permitted 
only  in  exceptional  cases. 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Engineering  and  design  services  which  are  performed 
outside  of  Massachusetts  and  result  in  designs  and  plans 
delivered  to  clients  in  Massachusetts  do  not  constitute  sales 
in  Massachusetts  for  purposes  of  the  sales  factor  where  the 
real  object,  of  ,the  transaction  is  the  rendition  of  engineering 
services. 

2 ,  Charges  for  procurement  services  performed  within 
Massachusetts  constitute  sales  in  Massachusetts  for  purposes 
of  the  sales  factor  where  an  employee  of  the  Company  acts  as 
an  agent  for  a  client  in  purchasing  equipment,  materials  and 
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supplies.  Procurement  services  performed  outside  of  Massachusetts 
do  not  constitute  sales  ia  Massachusetts  for  purposes  of  cbe  sales 
factor. 

3.  Sales,   to  a  purchaser  in  Massachusetts,   of  equipment, 
materials  and  supplies,   constitute  sales  of  tangible  personal 
property  in  Massachusetts  for  purposes  of  the  sales  factor. 

4.  h  contract  for  construe ci on  laarageraent  services  and 
other  construction  activities  to  be  perfonricd  within  Massachu- 
setts constitutes  a  sale  in  Massachusetts  for  purposes  of  the 
sales  factor-     A  contract  under  v.'nich  such  activities  are  to 
be  performed  bcth  within  and  outside  Massachusetts  constitutes 
a  sale  in  Massachusetts,   if,   based  on  cost  of  performance,  a 
greater  nrcportion  of  the  inconie-producing  activity  is  performed 
within  Massachusetts  than  in  any  other  state.     A  contracr  for 
cons-crucLion  manageinem:  services  and  other  construction 
act-ivities  to  be  pi^rfornicd  entirely  outside  of  Ma5sachuse::ts 

is  not  a  sale   in  Mass?chu.settG  for  parpcses  of  the  sales  factor. 

5.  Real  a:.d  taiiaioli  personal  property,   owned  or  ren^ced, 
and  used  by  the  Compa-iy  m     .-^.ssachu?: e tt s ,   is  included  in  the 
nur.;eratcr  of  the  pr'^rerry  factor. 

\\e  do  not  have  su ff icierj t  in f or.;.a tion  to  determine  vnethar 
amounts  paid  to  er.plcyces  of  t.-e  CcrM-^ariy  for  services  performed 
within  Mas?  £chu'^-'^  c  t^=  ^o/iStiture  compensati.on  paid  xn  Massachu- 
setts for  purposes  of  the  ^-iyroll  f.^ctor. 

You  also  ask  v.-h^ther  Massachuir  etts  rc  oogniizes  a  corpora- 
ticn's  election,   under  'che  Internal  Revenue  Code,   to  report 
its  incoi"e  using  the  conplei^cd  contra ot:  cr  percentage  of 
conpleticn  method.     Since  ^ross  income  undex"  the  corporate 
excise  is  gross   MTcrme  as  cefxned  undrr  the  Coco,   as  amended 
and  in  effect  for  thi  Tiaxabie  vear    'G.L.   c.   C3.    s.    30(5)  (a)); 
such  an  election  is  reflected  in  the  income  measure  of  the 
Massachusetts  corporate  excise. 

We  are  presently  developing  a  regular.ion  wh.ich  may  modify 
the  creatment  of  com.pleted  contract  m.eehod  of  sccounting  for 
Massachusetts  tax  purposes.     But  we  are  also  monitioring  the 
pending  federal  legislative  proposals  to  modify  or  abolish 
this  m.ethod  of  accounting  for  tax  purposes. 


Very  truly  yours, 


Comjni ssioner  of  ReveiUie 


LJH : RSF :mf 


LR  B2-65 


June  25,  1982 


Inc.  was  adjudicated  bankrupt  in  1975.  You  represent 
the  trustee  in  bankruptcy.  You  state  that  in  19  81  the  trustee  had 
Part  A  gross  income  of  $185,213  consisting  ot  Ir'terest  on  Certifi- 
ca-tes  of  Deposit  and  Part  B  gross  income  of  S2.00.  The  trustee 
had  expenses  of  $188/776  consisting  primarily  of  the  trustee's  fee 
and  other  administrative  expeiisev^. 

You  ask  whether  these  expenses  ir.ay  be  claiiped  as  deductions 
against  Part  B  incoiT:e  to  the  extent  r hereof  and  whether  the 
remainder  c£  these  expenses  may  be  taken  as  an  excess  trade  or 
business  deduction  egainst  Part  A  income. 

V?e  have  previously  ruled  that  income  received  by  fiduciaries 
including  trustees  in  bankruptcy,   is  subject  to  the  Massachusetts 
income  tax   (see  G.L.   c.   62,   ss.   13  and  2  5)   and  that  the  trustee 
must  report  nis  income  on  a  Fiduciary  Income  Tax  Return.     (LR  81-21) 
For  corporate  bankruptcy  cases  commencing  after  Septen^ber  30,  1979, 
Section  3  46  of  the  federal  Bankruptcy  Act  will  apply.      (11  U.S.C. 
s.    346) .     Section  346  requires  the  reporting  of  net  taxable  income 
of  the  bankrupt  ""estate  in  the  same  manner  and  form  as  if  the  pro- 
ceeding had  not  been  commenced. 
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General  Lavs  Chapter  62,  Section  2(d)    allows  a  deduction 
against  Part  B  gross  inc6nie  for  ordinary  and  necessary  expenses 
of  a  taxpayer,  including  a  fiduciary,  carrying  on  a  trade  or 
business.     Chapter  62,  Section  2(c)(1)   provides  that  any  excess 
of  the  deductions  allowable  against  Part  B  gross  income  over 
the  amount  of  Part  B  gross  income  laay  be  taken  against  Part  A 
gross  income  to  the  extent  of  the  Part  A  gross  income  which  is 
effectively  connected  with  the  active  conduct  of  a  trade  or 
business  of  the  taxpayer. 

Based  on  the  foregoing  it  is  ruled  that  the  ordinary  and 
necessary  expenses  of  a  trustee  in  bankruptcy  engaged  in  the 
business  of  managing  and  liquidating  the  bankrupt  estate  are 
deductible  against  Part  B  income  to  the  extent  thereof.  The 
remainder  of  these  expenses  may  be  taken  as  an  excess  trade  or 
business  deduction  against  interest  and  other  Part  A  income 
derived  froD  the  trustee's  investment  of  the  liquidated  assets 
which  have  not  yet  been  disrributed , 


Commissicner  of  Reven 


ry  truly  yours^. 


LJH:RSF:inf 
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.  JOY'CE  Hawj^crs 

COMMtSSIONER 


June  24,  1982 


Inc.    ("Florist")   is  a 
Massachusetts  corporation  engaged  in  the  business  of  selling 
flowers  wholesale.     Its  customers  include  schools,  churches 
and  other  organizations  exempt  from  federal  income  taxation 
under  Section  501(c) (3)   of  the  Internal  Revenue  Code.     Some  of 
these  organisations  purchase  the  flowers  v;ith  the  intention  of 
reselling  them  to  raise  funds.     Fcr  example,  schools  and  churches 
sell  single  carnations  to  purchasers  on  the  streets.     You  inquire 
whether  sales  by  the  Florist  to  these  organizations  are  sub^iect 
to  the  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  Section  2  imposes 

an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.     "Sale  at  retail"  is  defined  m  Chapter  64H, 
Section  1(13)    as  a  sale  of  tangible  personal  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business. 

No  person  may  do  business  in  Massachusetts  as  a  vendor 
unless  a  sales  tax  registration  is  issued  to  him  by  the  Commis- 
sioner of  Revenue  for  each  place  of  business   (G.L.  'c.   64H,  s.  7). 

Chapter  64K,   Section  6(e)  exempts  from  tax  sales  to  any 
corporation,  foundation,  organization  or  institution  exempt 
from  taxation  under  Section  501(c)(3)   of  the  Internal  Revenue 
Code  which  uses  its  purchases  in  the  conduct  of  the  organiza- 
tion and  holds  a  certificate  of  exemption  from  the  Commissioner 
of  Revenue. 
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Chapter  64H,  Section  6(c)   exempts  frcin  tax  cacual  and  isolated 
sales  by  vendors  not  regularly  engaged  in  the  business  of  making 
sales  at  retail.     Sales  and  Use  Tax  Regulation  B30  CMR  16.01 
provides  that:     'Yc/asual  and  isolared  sales  are  those  of  an 
infrequent^  non-recurring  nature  made  by  a  person  not  engaged 
in  the  business  of  selling  tangible  personal  property."  The 
re.gulation  lists  examples  of  exempt  casual  and  isolated  sales, 
including 

"/s/ales  by  non-profit  organizations  at  bazaars, 
fairs,  picnics  or  similar  events  to  the  extent 
of  two  such  events  of  a  day's  duration  held 
during  any  calendar  year;  provided,  however, 
that  where  sales  are  made  at  such  events  by  an 
organization  holding  a  registration  certificate 
as  a  vendor,   or  otherwise  required  to  hold  such 
a  registration  certificate  because  its  selling 
events  are  in  excess  of  the  number  permitted, 
such  sales  constitute  sales  in  the  regular 
course  of  business  and  are  not  exempt  as  casual 
sales.     An  organization  conducting  an  exempt 
casual  sale,   as  heretofore  defined,   is  deemed 
to  be  the  consumer  of  that  property  which  it 
purchases  for  resale  and  as  such  must  pay  the 
tax  on  purchases  not  otherwise  exempt." 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Sales  by  the  Florist  to  an  organization  exempt  from 
federal  income  taxation  under  Section  501(c) (3)   of  the  Internal 
Revenue  Code,  which  purchases  flowers  for  resale  and  not  for 
its  own  use,   are  not  exempt  from  the  Massachusetts  sales  tax 
under  Section  6(e)   of  Chapter  64H. 

2.  If  the  organization  purchases  flowers  for  resale  in 
the  regular  course  of  business,   it  must  register  as  a  Massa- 
chusetts vendor,   furnish  the  Florist  with  a  resale  certificate 
covering  the  transaction  and  collect  the  sales  tax  from,  its 
customers , 

3.  If  the  organization  is  not  regularly  engaged  in  the 
business  of  ma)cing  sales  at  retail  and  its  sales  of  flowers  to 
customers  are  exempt  as  casual  and  isolated  sales,  the  organiza- 
tion must  pay  a  sales  tax  to  the  Florist. 

Very  truly  your^., 
CoxTunissioner  of  Revenue 


LJH: JD:mf 
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Joyce  Hampers 
Commissioner 


June  30,  1982 


You  inquire  as  to  the  Massachusetts  income  tax  status  of 
interest  credited  to  an  individual  retirement  account   (IRA)  by 
your  Credit  Union, 


Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.      (G.L.  c.  62,   s.  2(a)).     While  IRA  con- 
tributions are  deductible  federally,  they  are  not  deductible 
for  Massachusetts  income  tax  purposes.     (G.L.  c,   62,  s.    (2) (9)). 
I  Since  interest  or  other  earnings  of  an  IRA  are  not  included  in 
federal  gross  income  prior  to  distribution,  such  IRA  income  is 
not  included  in  Massachusetts  gross  income  and  is  not  taxable 
Iprior  to  distribution. 

For  your  information,  I  am  enclosing  a  copy  of  LR  80-13 
which  explains  the  procedure  for  reporting  distributions  by 
ithe  custodian  of  an  IRA. 


Very  truly  yours , 


Lr  82-68 


L.  Joyce  Hampers 
Commissioner 


July  2,  1982 


You  state  that  a  Florida  resident  died  owning  Massachusetts 
real  estate  and  that  the  sole  heir  is  a  Florida  resident.  The 
real  estate  is  being  sold  and  under  the  terms  of  the  sale  agree- 
ment the  purchaser  will  pay  30  per  cent  of  the  purchase  price  in 
the  year  of  sale  with  the  balance  secured  by  a  15  year  purchase 
money  niortgage;  interest  on  the  mortgage  will_be  at  the  rate  of 
14  per  cent  per  year. 

You  inquire  as  to  the  Massachusetts  income  taxation  of  the 
interest  received  by  the  heir  on  the  note. 

Non-residents  of  Massachusetts  are  subject  to  Massachusetts 
inconie  taxation  on  their  Massachusetts  gross  income  which  is 


"...cross  income  derived  from  or  effectively 
connected  with  any  trade  or  business,  includ- 
ing employment  carried  on  by  the  taxpayer  in 
the  commonwealth  or  derived  from  the  owner- 
ship of  any  interest  in  real  or  tangible 
personal  property  located  in  the  commonwealth." 
(G.L.   c.   62,  s.  5A) 


Interest  income,  other  than  interest  on  savings  deposits 
in  banks  located  within  the  Commonwealth,  is  taxed  at  the  rate 
of  10  per  cent  plus  surtax.     (G.L.  c.  62,  ss.  2(b)  and  4). 
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Based  on  the  foregoing  it  is  ruled  that  interest  received 
by  a  Florida  resident  fron  a  purchase  money  mortgage  on  Massa- 
chusetts real  estate  is  subject  to  Massachusetts  income  taxation 
at  the  rate  of  10  per  cent  plus  surtax. 


y  truly  yours. 


Commissi'oner  of  Revenud^ 


LJH:RSF:mf 
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L.  Joyce  Hampers 

CoHMISStONtR 


July  2,  1982 


You  inquire  whether  the  Massachusetts  deeds  excise  will  apply 
to  a  deed  by  which  a  wife,  contemplating  divorce,  will  convey  to 
her  husband  her  interest  in  property  held  by  the  two  as  tenants  by 
the  entirety.     As  consideration  for  that  interest,  the  husband 
will  give  the  wife  a  promissory  note  in  a  principal  amount  equal 
to  one  half  the  couple's  equity  in  the  property.     Payment  of  the 
purchase  price  will  be  secured  by  a  mortgage  granted  by  the  husband 
to  the  wife. 

Transfers  of  real  property  between  husband  and  wife  are  valid 
to  the  same  extent  as  if  husband  and  wife  were  sole.     (G.L.  c,  209, 
s.   3)  .     A  spouse  may  terminate  a  tenancy  by  the  entirety  by  convey- 
ing his  or  her  interest  in  it  directly  to  the  other  spouse. 
Hale  V.  Hale,   332  Mass.  329  (1955). 

Section  1  of  General  Laws  Chapter  64D  provides: 


"There  shall  be  levied,  collected  and  paid,  for  and 
in  respect  of  the  deeds,  instruments  and  writings 
hereinafter  mentioned  and  dfescribed,  or  for  or  in 
respect  of  the  vellum,  parchment  or  paper  upon 
which  such  deeds,  instruments  or  writings,  or  any 
of  them,  are  written  or  printed,  the  excise  taxes 
herein  specif ied : -Deed,  instrument  or  writing, 
whereby  any  lands,  tenements  or  other  realty  sold 
shall  be  granted,  assigned,  transferred  or  other- 
wise conveyed  to,  or  vested  in,  the  purchaser  or 
purchasers. . . " 
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Based  on  the  foregoing,  it  is  ruled  that  the  deeds  excise 
will  apply  to  the  deed  by  which  the  wife  will  convey  to  her 
husband  her  interest  in  property  held  by  the  two  as  tenants  by 
the  entirety,  for  an  amount  equal  to  one  half  the  couple's 
equity  in  the  property. 


Commissioner  of  Revenue 


LJH: JXD:mf 
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L.  JoYCK  Hampers 

COMMISSIONCK 


July  2,  1982 


Corporation  A  and  Corporation  B  are  subsidiaries  of  Parent 
Corporation,  a  corporation  which  was  organized  outside  the 
United  States.     Corporation  A  operates  retail  stores  in  Massa- 
chusetts and  elsewhere.     Corporation  B  will  operate  a  mail-order 
business  from  outside  Massachusetts.     Its  only  contact  with 
Massachusetts  will  be  the  delivery  of  goods  in  Massachusetts 
by  United  States  mail  or  common  carrier,  and  the  solicitation 
of  sales  by  distribution  of  catalogs  in  Massachusetts.  The 
catalogs  will  be  distributed  either  through  the  United  States 
mail  or  at  the  retail  stores  of  Corporation  A.     You  inquire 
whether,  in  these  circumstances.  Corporation  B  must  register 
as  a  Massachusetts  vendor  and  collect  and  pay  over  sales  and 
use  taxes  on  its  mail-order  sales  to  Massachusetts  customers. 

No  person  may  do  business  in  Massachusetts  as  a  vendor 
unless  a  Massachusetts  vendor's  registration  has  been  issued 
to  him  for  each  place  of  business  (G.L.  c,  64H,  s.  7) . 
Furthermore,  no  person  engaged  in  business  as  a  vendor  may 
sell  tangible  personal  property  for  storage,  use  or  other 
consumption  in  Massachusetts  unless  such  a  registration  has 
been  issued  to  him  (G.L.  c.  641,  s.  9) . 

"Engaged  in  business  in  the  Commonwealth"  includes 
"regularly  soliciting  orders  for  the  sale  of  tangible  personal 
property  by  salesmen,  solicitors,  or  representatives  in  the 
commonwealth,  unless  such  activity  consists  solely  of  solici- 
tation by  direct  mail  or  advertising  via  newspapers,  radio  or 
television"    (G.L.  c.  64H,  s.  1(5)). 


LR  82-71 


July  2,  1982 


Based  on  the  foregoing,  it  is  ruled  that: 

1.  If  Corporation  6*s  catalogs  are  distributed  at  retail 
stores  operated  by  Corporation  A  in  Massachusetts,  Corporation  B 
must  register  as  a  Massachusetts  vendor  and  collect  and  pay 
over  Massachusetts  sales  and  use  taxes  on  its  mail-order  sales 
to  Massachusetts  customers. 

2.  If  Corporation  B*s  catalogs  are  distributed  solely  by 
United  States  mail,  it  need  not  register  as  a  Massachusetts 
vendor  and  collect  and  pay  over  Massachusetts  sales  and  use 
taxes . 


LJH: JXD:mf 
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JoYcc  Hampcrs 


OMMISSIONCR 


July  14,  1982 


You  represent  a  company  ("Company")  that  designs,  installs, 
and  supervises  the  installation  of  cable  television  distribution 
systems  for  cable  television  franchisees.  You  inquire  about  the 
Massachusetts  sales  and  use  tax  treatment  of  the  Company's  cable 
system  contracts. 

Ordinarily,  the  cable  systems  consist  largely  of  aerial 
coaxial  cables  hooked  to  a  "strand"   (i.e.,  a  steel  cable)  which 
is  affixed  to  existing  utility  poles.     In  some  instances,  portions 
of  a  system  are  buried  in  underground  utility  rights-of-way. 
Every  system  requires  the  installation  of  electronic  equipment  in 
addition  to  the  cables  themselves. 

The  Company's  contracts  with  franchisees  fall  into  the 
following  four  categories: 

(1)  General  contracts,  under  which  the  Company 
installs  the  system  according  to  the  franchisee's 
plans  and  specifications,  and  sometimes  supplies 
strand  and  pole-line  hardware,  but  the  franchisee 
supplies  the  coaxial  cable  and  other  electronic 
equipment. 

(2)  Turnkey  contracts,  under  which  the  Company 
designs  a  system  itself,  purchases  all  the 
materials  and  equipment  to  be  used  in  the  system, 
installs  the  system,  and  turns  it  over  to  the 
franchisee  in  operational  condition. 
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(3)  Supervision  contracts,  under  which  the  Company 
provides  materials  and  equipment  to  the  franchisee 
and  supervises  installation  of  the  system,  but  the 
franchisee  itself  actually  installs  the  system. 

(4)  Agreements  which  you  characterize  as  contracts 
for  "engineering  services  and  system  design,"  and 
which  entail  the  transfer  of  no  tangible  personal 
property  other  than  reports  or  blueprints  embodying 
the  results  of  engineering  or  design  services. 

In  the  first  three  types  of  contract,  the  Company  bills 
framchisees  at  rates  that  are  based  on  feet  or  miles  of  cable 
or  strand  installed  and  units  of  hardware  or  equipment  installed. 
The  rates  represent  the  cost  to  the  Company  of  materials  and 
equipment  it  purchases  for  use  in  such  contracts,  as  well  as 
the  cost  of  installation  or  supervision  labor  and  profit. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property; 
"sale  at  retail"  is  defined  in  Section  1(13)   as  a  sale  of 
tangible  personal  property  for  any  purpose  other  than  resale 
in  the  regular  course  of  business. 

"Sales"  do  not  include  the  furnisjiing  of  written  or 
printed  information  which  is  personal  or  individual  in  nature 
and  which  is  not  or  may  not  be  substantially  incorporated  in 
reports  furnished  to  other  persons   (G.L.  c.  64H,  s.  1(12) (f)). 

Sales  of  materials,  tools  and  fuel,  or  any  substitute 
therefor,  which  are  consuned  and  used  directly  and  exclusively 
in  the  operation  of  comnercial  radio  broadcasting  or  television 
transmission  are  exen\pt  from  tax;  this  exemption  applies  only 
to  naterials,  tools  and  fuel  the  normal  useful  life  of  which 
is  less  than  one  year  or  the  cost  of  which  is  allowable  as  an 
ordinary  and  necessary  business  expense  for  federal  income  tax 
purposes   (G.L.  c.  64H,  s.  6 (r) )  .    Also  exempt  are  sales  of 
machinery,  or  replacement  parts  thereof,  used  directly  and 
exclusively  in  the  operation  of  commercial  radio  broadcasting 
or  television  transmission   (G.L.  c.  64H,  s.  6(s)). 

The  anount  charged  for  labor  or  services  rendered  in  install* 
ing  or  applying  property  is  not  part  of  the  sales  price  on  which 
the  sales  tax  is  based  (G.L.  c.  64H,  s.  1 (14) (c) (iii) ) . 
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Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  of  coaxial  cables  and  any  other  electrical  lines 
that  directly  carry  a  television  signal  are  subject  to  tax 
unless  their  normal  useful  life  is  less  than  one  year  or  their 
cost  is  allowable  as  an  ordinary  and  necessary  business  expense 
for  federal  income  tax  purposes. 

2.  Sales  of  machinery  (such  as  amplifiers  that  boost  and 
maintain  signal  levels)  used  directly  and  exclusively  in  cable 
television  transmission  are  exempt  from  tax. 

3.  Sales  of  materials,  tools  and  fuel,  and  machinery  and 
replacement  parts,  other  than  those  items  described  as  exempt 
in  rulings  1  and  2  above,  are  subject  to  tax.     (Such  property 
is  hereinafter  referred  to  as  non-exempt  property) . 

4.  The  Company  is  the  consumer  of  the  materials  and 
equipment  it  uses  in  the  general  and  turnkey  contracts;  it 
must  pay  the  Massachusetts  sales  or  use  tax  when  it  purchases 
or  uses  non-exempt  property  in  Massachusetts  in  connection 
with  such  contracts. 

5.  If  the  Company  imposes  a  single  charge  under  the 
supervision  contracts,  the  charge  is  subject  to  tax. 
Separately-stated  charges  for  exempt  property  and  for  labor 
or  services  rendered  in  supervising  the  installation  of 
property  under  the  supervision  contracts  are  not  subject  to 
tax  if  they  are  set  in  good  faith. 

6.  Charges  imposed  by  the  Company  under  contracts  in 
which  it  provides  engineering  and  design  services  but  trans- 
fers no  tangible  personal  property  other  than  written  engineer- 
ing and  design  reports  embodying  the  results  of  engineering  eind 
design  work  are  not  subject  to  tax.     You  do  not  supply  sufficient 
information  to  support  a  determination  whether  such  charges  are 
subject  to  tax  where  blueprints  are  transferred. 
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JOYCK  HaMPSRS 
CoMMISSlONCIt 
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("Partnership  A")  is  a  partnership  of 
("Father")  and  his  son  ("First  Son"). 

The  two  partners  intend  to  form  a  new  partnership  ("Partnership  B") 
made  up  of  the  Father,  the  First  Son,  and  a  second  son 
("Second  Son").     Partnership  A  will  be  dissolved,  and  Partnership  B 
will  carry  on  the  business  now  conducted  by  Partnership  A.  As 
part  of  this  restructuring  of  the  family  business.  Partnership  A 
proposes  to  transfer  motor  vehicles  and  equipment  directly  to 
Partnership  B.     You  inquire  whether  the  Massachusetts  sales  or 
use  tax  will  apply  to  this  transaction. 

General  Lav7s  Chapter  6  4H,  Section  2  imposes  an  excise  on 
sales  at  retail  of  tangible  personal  property  in  Massachusetts. 
Chapter  6  41,  Section  2  imposes  an  excise  on  the  storage,  use  or 
other  consumption  in  Massachusetts  of  tangible  personal  property 
purchased  for  storage,  use  or  other  consumption  in  Massachusetts, 
"Sale"  and  "purchase"  are  generally  defined  as  any  transfer  of 
title  or  possession  of  tangible  personal  property  for  a  considera» 
tion,   in  any  manner  or  by  any  means  whatsoever  (G.L.  c.  64H, 
s.   1(12)  (a) ;  c.   641,  s.   1)  . 

Casual  and  isolated  sales  by  a  vendor  who  is  not  regularly 
engaged  in  the  business  of  making  sales  at  retail  are  exempt 
from  the  sales  tax  (G.L.  c.  64H,  s.  6(c)),  but  casual  and 
isolated  sales  of  motor  vehicles,  trailers,  boats  and  airplanes 
are  generally  subject  to  the  use  tax  (G.L.  c.  64H,  s.  6(c); 
c.   641,  s.  7(b)) . 
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In  CoEgniss loner  of  Revenue  v.  SCA  Disposal  Services,  Inc. , 
1981  Mass.  Adv.  Sh.  1337,  421  N.E.  2d  766,  the  Supreme  Judicial 
Court  held  that  a  trsmsfer  of  motor  vehicles  pursuant  to  a 
statutory  cerger  of  wholly-owned  subsidiary  corporations  was 
not  subject  to  the  use  tax. 

Subdivision  (9)  (b) (1)  of  Sales  and  Use  Tax  Regulation 
830  CZ'IR  64H.02,  as  amended  effective  May  27,  1982,  provides 
that  the  following  transfers  of  motor  vehicles  are  not  subject 
to  tax  if  the  transferor  has  previously  paid  a  sales  or  use 
tax  on  his  purchase  or  use  of  the  vehicle: 

"a.    The  transfer  of  a  motor  vehicle  pursuant 
to  the  foroiation  of  a  partnership  or  corporate 
trust,  or  the  organization  of  a  corporation, 
solely  in  exchange  for  an  ownership  interest 
in  the  enterprise. 


c.    The  transfer  in  kind  of  a  motor  vehicle 
to  an  owner  of  an  enterprise,  in  exchange 
for  his  ownership  interest,  on  the  complete 
dissolution  of  a  partnership  or  corporate 
trust  or  the  complete  liquidation  of  a  cor- 
poration.    (A  transfer  of  a  motor  vehicle 
in  exchange  for  cash  or  other  "consideration 
which  is  to  be  distributed  on  the  dissolu- 
tion of  a  partnership  or  corporate  trust  or 
the  liquidation  of  a  corporation  is  subject 
to  the  sales  or  use  tax)." 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  If  it  is  established  that  a  sales  or  use  tax  has 
previously  been  paid  with  respect  to  the  motor  vehicles, 
neither  sales  nor  use  tax  will  apply  to  their  transfer  from 
Partnership  A,  which  is  wholly  owned  by  the  Father  and  the 
First  Son,  to  Partnership  B,  which  will  be  wholly  owned  by 
the  Father  and  the  First  and  Second  Sons,  and  which  will 
carry  on  the  business  now  conducted  by  Partnership  A. 

2,  The  transfer  of  equipment  or  other  property  not 
including  motor  vehicles,  trailers,  boats  or  airplanes  will 
be  exemiot  from  sales  or  use  tax  as  a  casual  or  isolated  sale. 


Very  truly  yours. 
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("Company")  is  a 
Connecticut  partnership  engaged  in  the  business  of  designing 
teleconm\uni cat ions  systems  and  developing  fiber-optic  and 
optic-sensor  technologies .    The  partners  are  a  Connecticut 
corporation  and  a  Massachusetts  corporation.    You  inquire 
whether  the  Company  is  a  "research  and  development  corporation" 
within  the  meaning  of  paragraphs  (r)  and  (s)  of  Massachusetts 
General  Laws  Chapter  64H,  Section  6,  which  provide  exemptions 
from  the  sales  taix  for  sales  of  certain  items  used  directly 
and  exclusively  "in  research  and  development  by... a  research 
and  development  corporation  within  the  meaning  of  sections 
thirty-eight  C  or  forty-two  B  of  chapter  sixty-three." 

General  Laws  Chapter  63,  Section  38C  provides  that 

"^e/very  corporation  organized  under  or  subject 
to  chapter  one  hundred  and  fifty-six  B  which 
is  engaged... in  research  and  development  of 
products  capable  of  being  manufactured  in  this 
commonwealth,  shall  for  the  purposes  of  this 
chapter  be  deemed  to  be... a  domestic  research 
and  development  corporation." 

Section  42B  of  Chapter  63  provides  that 

"/e7very  corporation,  association  or  organiza- 
tion established,  organized  or  chartered  under 
lav7s  other  than  those  of  the  commonwealth, 
which  has  a  usual  place  of  business  in  the 
commonwealth  and  is... engaged  therein  in 
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research  or  development  of  products  capable 
of  being  manufactured  therein,  shall,  for 
the  purposes  of  this  chapter,  be  deemed  to 
be... a  foreign  research  and  development 
corporation . " 

With  exceptions  not  here  relevant,  "foreign  corporation" 
is  defined  for  purposes  of  the  corporate  excise  as 

"every  corporation,  association  or  organiza- 
tion established,  organized  or  chartered  under 
lavs  other  than  those  of  the  commonwealth,  for 
purposes  for  which  domestic  corporations  may 
be  organized  under  ^specified  chapters  of  the 
General  Laws^/  which  has  privileges,  powers, 
rights  or  imniunities  not  possessed  by  individ- 
uals or  partnerships . . . "  (G.L.  c.  63,  s.  30(2) 
(emphasis  supplied) .) 

Partnerships  are  not  subject  to  tax  under  Chapter  63  of 
the  General  Laws.     In  fact,  partnerships  as  such  are  not  sub- 
ject to  any  Massachusetts  tax  on  income;  rather,  a  partner 
is  subject  to  Massachusetts  tax  on  his  distributive  share  of 
inccme  received  or  earned  by  the  partnership  (G.L.  c.  62,  s.  17). 

3ased  on  the  foregoing,  it  is  ruled  that  the  Company  is 
net  a  "research  and  development  corporation"  within  the  meaning 
of  Chapter  63,  Section  38C  or  42B;  therefore,  the  exemptions 
set  forth  in  Chapter  64H,  Section  6(r)  and  (s)  for  sales  of 
certain  iten\s  used  in  research  and  development  do  not  apply  to 
purchases  made  by  the  Company. 
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You  represent  a  husband  who  intends  to  seek  a  judgment  from 
the  Massachusetts  probate  court  that  he  has  been  deserted  by  his 
wife  or  that  he  is  living  apart  from  her  for  justifiable  cause, 
as  provided  in  General  Laws  Chapter  209,  Section  36.     You  inquire 
whether  he  may  then  claim  single  status  on  his  Massachusetts 
income  tax  return. 

General  Laws  Chapter  62,  Section  Kg)   states  that  'Vi/*^ 
individual  legally  separated  from  his  spouse  under  a  decree  of 
divorce  or  of  separate  maintenance  shall  not  be  considered  as 
married. " 

Based  on  the  foregoing  it  is  ruled  that  a  husband  who 
obtains  a  judgment  from  the  probate  court  that  he  is  living 
apart  from  his  wife  for  justifiable  cause  may  file  his  Massa- 
chusetts income  tax  return  as  a  single  individual. 
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You  inquire  whether  sales  of  the 
("Keating  System")   are  subject  to  the  Massachusetts  sales  tax. 
The  Heating  System  is  a  ground-  or  v;ater- source  heat  pump 
systen  designed  to  meet  residential  space  heating  and  hot 
water  needs.     It  comprises  a  heat  pump,  the  major  components 
of  which  are  a  compressor,  a  condenser  and  "an  evaporator, 
circulation  pumps,  a  hot  water  tank,  a  control  unit,  and 
piping  filled  with  antifreeze. 

The  piping  is  either  buried  in  the  ground  or  sunk  in  a 
body  of  water.     As  the  antifreeze  passes  through  the  piping, 
it  aJDSorbs  heat  from  the  ground  or  water.     The  antifreeze  is 
circulated  through  the  heat  pump,  which  concentrates  the  heat 
and  transfers  it  to  water.    The  water  is  then  pumped  to  the 
residence's  space  heat  distribution  system  and  into  a  tank 
that  supplies  household  hot  water  needs.  , 

l"lassachusetts  General  Laws  Chapter  64H,  Section  6(dd) 
exeinpts  from  sales  and  use  tax 

"^s/ales  of  equipment  directly  relating  to  any 
.7. heat  pump  system,  which  is  being  utilized 
as  a  primary  or  auxiliary  power  system  for 
the  purpose  of  heating  or  otherwise  supplying 
the  energy  needs  of  an  individual's  principal 
residence  in  the  commonwealth." 
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Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
Heating  System  are  exempt  from  the  Massachusetts  sales  tax 
if  purchased  for  use  in  an  individual's  principal  residence 
in  Massachusetts. 

Form  ST-12A  (Exempt  Use  Certificate  For  Alternate 
Energy  Equipment  Only)  must  be  completed  with  respect  to 
each  exempt  purchase  of  the  Heating  System. 

Heat  pump  systems,  including  the  system  about  which 
you  inquire,  do  not  qualify  for  the  Massachusetts  income 
tax  credit  for  renewable  energy  source  expenditures  (see 
Division  (4) (a)  of  Income  Tax  Regulation  830  CMR  62. 5^ 
("Residential  Energy  Credit")). 
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You  inquire  whether  sales  of  and 
("Bone  Grafting  Products")   for  use  in  periodontal  treatment 
are  subject  to  the  Massachusetts  sales  tax. 

The  Bone  Grafting  Products  consist  of  particles  or 
granules  that  facilitate  repair  of  bony  de^fects  in  the  mouth 
by  providing  a  matrix  for  formation  of  new  bone.     One  of  the 
products  is  resorbable,  that  is,  it  is  broken  down  and 
absorbed  by  the  patient's  body  as  new  bone  is  formed.  The 
other  product  is  nonresorbable. 

General  Laws  Chapter  64H,  Section  6(1)  exempts  from 
tax  "sales  of  artificial  teeth  by  a  dentist  and  the  materials 
used  by  a  dentist  in  dental  treatraent," 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
Bone  Grafting  Products  for  use  in  periodontal  treatment  are 
not  subject  to  the  sales  tax. 


Very  truly  yours , 
Commissioner  of  Reveftue 
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You  inquire  vhether  the  Kassachusetts  sales  tax  applies  to 
sales  of  food  substitutes  knovm  as  and  and  the 

vitairdn  tablets  whr.ch  are  used  in  conjunction  with  them. 

The  ("Institute")  provides 

a  program  of  weight  reduction  for  oL'ese  patients.     The  program 
includes  a  fasting  phase,   lasting  up  to  one  year,  in  which 
patients  eat  no  foods  other  than  the  food  substitutes  and  the 
vitairdns.     During  the  subsequent  maintenance  phase  the  food 
substitutes  are  eaten  in  place  of  soirie  meals. 

During  the  fasting  phase  the  food  substitutes  are  consiimed 
five  tines  a  day  and  the  vitamins  once  a  day.     A  four  week  supply 
of  the  food  substitute  costs  .     A  bottle  of  100  vitamin 

tablets^  which  is  a  14  week  supply,   is  dispensed  to  patients 
when  they  initially  purchase  the  food  substitutes,  and  thereafter 
as  needed,  at  no  additional  cost.     You  state  that  the  bottle  of 
vitainins  has  a  retail  value  of  .    During  the  fasting 

phase  patients  also  pay  a  niont-hly  service  fee  of  which 
covers  the  cost  of  v^eekly  visits  with  a  physician,  blood  tests 
and  behavior  modification  sessions. 

One  of  the  food  substitutes,  ,  contains  egg  white, 

sugar,   cocoa  and  various  rrdnerals  and  provides  300  calories 
per  serving.     The  other  food  substitute,  ,  also  contains 

whey  protein  and  provides  500  calories  per  serving.  Both 
preparations  are  in  povrdered  form  and  are  mixed  with  water  or 
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other  non-caloric  beverages.     The' v4.taniin  tablets  contain  iron 
and  iodine  in  addition  to  vitamins. 

General  Laws  Chapter  64H,  Section  6(h)   exempts  from  taxation 
sales  of  food  products  for  hiaman  consumption.  Specifically 
excluded  fron  the  definition  of  food  products  are  "medicines, 
tonics  and  preparations  in  liquid,  powdered,  granular,  tablet, 
capsule,  lozenge  and  pill  form  sold  as  dietary  supplements  or 
adjuncts."  ^ 

Based  on  the  foregoing  it  is  ruled  that: 

1.  Sales  of  the  food  substitutes,  and  ,  are 
exempt  fron  the  sales  tax. 

2.  The  Institute  is  subject  to  the  sales  tax  on  its 
purchases  of  the  vitanins  which  it  dispenses  to  patients 
enrolled  in  its  weight  reduction  program. 


Very  truly  yours. 


Acting  Coirmissioner  of  Revenue 
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The  Public  Schools  operates  a  non-profit 

schcol  lunch  progran  which  serves  lunches  on  a  daily  basis 
to  6,000  students  and  to  a  small  number  of  non-students. 
The  meals  are  prepared  by  school  employees  and  are  served 
or.  school  premises. 

The  school  system  also  operates  a  non-profit  culinary 
arts  training  program.     As  part  of  the  program,  students 
operaie  a  restaurant  vrhich  serves  low-cost  meals  to  the 
public.     The  restaurant  is  located  in  one  of  the  schools. 

You  inquire  whether  neals  furnished  to  non-students 
by  the  school  lunch  program  and  by  the  restaurant  operated 
by  the  culinary  arts  program  are  subject  to  the  sales  tax 
on  oeals. 

General  Laws  Chapter  64H,  Section  6 (cc)   provides  an 
exenption  for  sales  of  meals  furnished  to  students  by 
p\±)lic  and  private  nonprofit  schools  and  meals  furnished 
through  hot  lunch  programs  for  the  elderly  established 
under  Section  IL  of  Chapter  15. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.     Sales  of  meals  to  non-students  by  the  school 
l\inch  progran  are  subject  to  the  sales  tax  on  meals 
except  for  those  meals  served  to  persons  sixty  years  -of 
ace  or  over  and  their  spouses  whose  participation  in  a 
hot  1-jnch  program  established  under  Section  IL  of 
Chapter  15  has  been  approved  by  the  Secretary  of  Elder 
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2.  Sales  of  meals  to  non-students  by  the  restaurant 
operated  by  the , culinary  arts  program  are  subject  to  the 
sales  tax  on  meals. 

3,  Sales  of  meals  to  students  by  the  schools  are  not 
subject  to  the  tax. 
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Ycu  inquire  whether  compensation  deferred  by  employees, 
uncer  a  prof it-shcring  trust  which  includes  a  cash  or  deferred 
ps.y:nent  option  described  in  Section  401  (k)   of  the  Internal 
Revenue  Code ^  is  taxable  to  the  employees  for  Massachusetts 
income  taj<  purposes  in  the  year  deferred.     The  cash  or  deferred 
pa^^ent  option  is  in  the  form  of  a  salary  reduction  agreement. 

v?€  have  previously  ruled   (Letter  Ruling  82-29)  that 
cornpensation ,  which  is  not  included  in  the  employees'  federal 
gross  incone  in  the  year  deferred  under  the  profit-sharing 
tzrust,  is  not  included  in  the  employees'  Massachusetts  gross 
income  and  thus  is  not  taxable  in  that  year. 

The  contributions  made  pursuant  to  a  salary  reduction 
agreement  vould  have  similar  treatment  and  would  not  be  taxed 
until  distributed  or  made  available  to  the  employee. 
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You  inquire  as  to  the  Massachusetts  income  tax  treatment 

of  interest  earned  on  certificates  of  deposit  purchased  in  a 
Massachusetts  bank  by  a  funeral  director  who  is  a  resident  of 
a  neighboring  state.     The  certificates  would  be  purchased  by 
the  funeral  director  with  funds  given  the  director  by  customers 
for  prepayment  of  funeral  expenses.  _ 

Massachusetts  General  Lav:s  Chapter  62,  Section  5A  taxes 
income  received  by  non-residents  from  sources  within  the 
Commonwealth  which  is  defined  as  income  "derived  from  or 
effectively  connected  with  any  trade  or  business,  including 
employment  carried  on  by  the  taxpayer  in  the  commonwealth  or 
derived  from  the  ownership  of  any  interest  in  real  or  tangible 
personal  property  located  in  the  commonwealth." 

Income  from  a  certificate  of  deposit  or  bank  account  in 
a  Massachusetts  bank  is  income  from  intangible  personal  prop- 
erty and  is  not  taxable  to  non-residents  except  when  received 
in  connection  with  a  trade  or  business  conducted  by  the  non- 
resident in  the  Commonwealth. 

Based  on  the  foregoing  it  is  ruled: 

1.     If  the  funeral  director  is  not  engaged  in  business 
in  Massachusetts,  the  interest  received  by  him  from  a  Massa- 
chusetts bank  is  not  subject  to  Massachusetts  taxation. 
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2.     If  the  non-resident  funeral  director  is  engaged  in 
business  in  Massachusetts,  the'  interest  received  by  him 
on  the  certificates  of  deposit  purchased  in  connection  with 
his  business  is  subject  to  Massachusetts  income  taxation. 

Very  truly  yours. 

Acting  Commissioner  of  Revenue 
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L.  Joyce  Hampcrs 
Commissioner 


You  inquire  whether  the  Massachusetts  deeds  excise  applies 
to  the  deed  by  which  a  corporation  distributes  real  estate  in 
kind  to  its  shareholders  as  part  of  a  complete  dissolution  of 
the  corporation. 

General  Laws  Chapter  64D,  Section  1  provides: 


"There  shall  be  levied,  collected  and  paid,  for 
and  in  respect  of  the  deeds,  instruments  and 
writings  hereinafter  mentioned  and  described, 
or  for  or  in  respect  of  the  vellum,  parchment 
or  paper  upon  which  such  deeds,  instruments 
or  writings,  or  any  of  them,  are  written  or 
printed,  the  excise  taxes  herein  specified:- 
Deed,  instrument  or  writing,  whereby  any  lands, 
tenements  or  other  realty  sold  shall  be  granted, 
assigned,  transferred  or  otherwise  conveyed  to, 
or  vested  in,  the  purchaser  or  purchasers..." 


The  excise  does  not  apply  when  the  consideration  for  the 
interest  or  property  conveyed,  exclusive  of  the  value  of  any 
lien  or  encumbrance  remaining  thereon  at  the  time  of  sale,  is 
one  hundred  dollars  or  less   (G.L,  c.  64D,  s.  1). 

Based  on  the  foregoing,  it  is  ruled  that  the  deed  by 
which  a  corporation  distributes  real  estate  in  kind  to  its 
shareholders  as  part  of  a  complete  dissolution  of  the  cor- 
poration is  not  subject  to  the  deeds  excise. 


Commissioner  of  Revenue 
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You  inquire  whether  charges  for  the  following  transactions 
undertaken  by  your  sign  business,  ,  are  subject  to 

the  Massachusetts  sales  tax; 

(1)  painting  letters  on  a  customer's  truck  or  store 
window; 

(2)  painting  letters  on  a  customer's  sign? 

(3)  repainting  and  lettering  a  customer's  sign. 
The  customer  may  bring  the  sign  to  your  shop  to 
have  the  work  performed  or  may  have  the  work 
performed  on  his  premises; 

(4)  building,  painting  and  lettering  a  sign  at 
your  shop  using  materials  supplied  by  the  customer. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property. 

Section  1(13) (c)  of  Chapter  64H  excludes  from  the  defini- 
tion of  "sale  at  retail" 

"personal  service  transactions  which  involve  no 
sale  or  which  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made." 
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"Sale"  is  defined  in  Chapter  64H,  Section  1(12)  as  includ- 

'Yt/he  producing,  fabricating,  processing,  printing 
or  imprinting  of  tangible  personal  property  for  a 
consideration  for  consumers  who  furnish  either 
directly  or  indirectly  the  materials  used  in  the 
producing,  fabricating,  processing,  printing  or 
imprinting".  ^ 

General  Laws  Chapter  64H,  Section  1(14)   prbvides  that  any 
amount  paid  for  any  services  that  are  a  part  of  the  sale  must 
be  included  in  determining  the  sales  price,  and  that  no  deduc- 
tion may  be  taken  on  account  of  the  cost  of  materials  used, 
labor  or  service  cost,  or  other  expenses. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  sign  business'  charge  to  customers  for  building, 
painting  and  lettering  a  custoner's  sign  at  the  shop  is  sub- 
ject to  the  sales  tax,  regardless  of  who  supplies  the  materials. 
The  sales  price  subject  to  tax  is  the  total  amount  charged, 
whether  or  not  the  charge  for  paint  or  other  materials  is 
separately  stated. 

2.  The  sign  business*  charge  ro  customers  for  painting 
letters  on  a  customer's  sign  or  for  repainting  and  lettering 
a  customer's  sign  is  subject  to  the  sales  tax,  whether  the 
customer  chooses  to  bring  the  sign  to  the  shop  to  have  the 
work  performed  or  to  have  the  work  performed  on  his  premises. 
The  sales  price  subject  to  tax  is  the  total  amount  charged, 
whether  or  not  the  charge  for  paint  or  other  materials  is 
separately  stated. 

3.  The  sign  business'  charge  to  customers  for  painting 
letters  on  a  customer's  truck,  door  or  store  window  is  not 
subject  to  the  tax.     In  this  instance,  the  sign  business  is 
the  consumer  of  the  paint  that  it  purchases  for  use  in  the 
lettering  and  must  pay  the  sales  and  use  tax  on  the  paint. 

^ery  truly  yours. 

Commissioner  of  Revenue 
LJH: JD:mf 
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Corporation  A  sells  tangible  personal  property  to  Corpora- 
tion B  which  is  located  in  Minnesota.     Corporation  B  takes 
possession  of  the  property  in  Minnesota  and  stores  it  in  a 
warehouse  in  Minnesota.     Subsequently,  the  property  is  shipped 
to  Corporation  B's  retail  stores  located  in  Massachusetts.  You 
inquire  whether  Massachusetts  allows  a  use  tax  credit  for  sales 
or  use  tax,  if  any,  paid  to  Minnesota. 

You  also  ask  whether  purchases  of  tangible  personal  prop- 
erty which  is  stored  in  Massachusetts  and  transported  to 
Minnesota  for  use, in  Minnesota  are  exempt  from  the  Massachusetts 
sales  and  use  taxes. 

Massachusetts  General  Laws  Chapter  641,  Section  2  imposes 
an  excise  on  the  storage,  use  or  other  consumption  in  Massachu- 
setts of  tangible  personal  property  purchased  from  any  vendor 
for  storage,  use  or  other  consumption  in  Massachusetts  at  the 
rate  of  five  per  cent.     Under  Chapter  641,  Section  1(5), 
"storage"  and  "use"  does  not  include  the  keeping,  retaining, 
or  exercising  any  right  or  power  over  tangible  personal  property 
for  the  purpose  of  subsequently  transporting  it  outside  the 
Commonwealth  for  use  thereafter  solely  outside  the  Commonwealth. 
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Chapter  641,  Section  7(c)  exempts  from  the  use  tax: 

''^s7ales  upcn  which  the.  purchaser  has  paid  a  tax 
or  made  reimbursement  therefor  to  a  vendor  or 
retailer  under  the  laws  of  any  state  or  territory 
of  the  United  States,  provided  that  such  tax  was 
legally  due  without  any  right  to  a  refund  or 
credit  thereof  and  that  such  other  state  or 
territory  allows  a  corresponding  exemption  with 
respect  to  the  sale  or  use  of  tangible  personal 
property  upon  which  such  a  sales  or  use  tax  was 
paid  to  this  state.     To  the  extent  that  the  tax 
imposed  by  this  chapter  is  at  a  higher  rate  them 
the  rate  of  tax  in  the  first  taxing  jurisdiction, 
this  exemption  shall  be  inapplicable  and  the  tax 
imposed  by  this  chapter  shall  apply  to  the  extent 
of  the  difference  in  such  rates." 

Minnesota  Statutes,  Section  297A.24  provides  a  credit  against 
the  Minnesota  use  tax  for  sales  or  use  tax  paid  to  another  state 
with  respect  to  tangible  personal  property. 

Section  297A.02  of  the  Minnesota  Statutes  imposes  an  excise 
on  the  gross  receipts  from  sales  at  retail  made  after  June  30,  1981 
and  before  July  1,  1983  at  the  rate  of  five  per  cent. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise  upon 
sales  at  retail  of  tangible  personal  property  in  the  Commonwealth 
by  any  vendor  at  the  rate  of  five 'per  cent. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.     Tangible  personal  property  purchased  by  Corporation  B,  . 
which  is  stored  in  Minnesota  and  transported  to  Massachusetts 
for  use  at  its  retail  stores  located  there  and  upon  which 
Corporation  B  has  paid  a  five  per  cent  sales  or  use  tax  to 
Minnesota,  is  exempt  from  the  Massachusetts  use  tax  provided 
that  the  tax  was  legally  due  without  any  right  to  a  refund  or 
credit.     If  Corporation  B  has  paid  a  sales  or  use  tax  on  such 
property  to  a  vendor  under  the  laws  of  any  other  state,  the 
property  is  exempt  from  the  Massachusetts  use  tax,  provided 
that  the  tax  was  legally  due  without  any  right  to  a  refund  or 
credit  and  such  other  state  allows  a  corresponding  exemption 
for  the  sale  or  use  of  tangible  personal  property  upon  which 
a  tax  was  paid  to  Massachusetts.     However,  to  the  extent  that 
the  rate  of  tax  imposed  by  Massachusetts  is  higher  than  the 
rate  of  tax  in  the  other  state,  this  exemption  is  inapplicable 
and  the  Massachusetts  use  tax  applies  to  the  extent  of  the 
difference  in  rates. 
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2.  Tangible  personal  property  purchased  by  Corporation  B, 
which  is  stored  in  Minnesota  aDd -transported  to  Massachusetts 
for  use  at  its  retail  stores  located  there,  and  upon  which 
Corporation  B  has  not  paid  a  sales  or  use  tax  to  Minnesota 

or  to  any  other  state  is  subject  to  the  Massachusetts  use  tax. 

3.  Tangible  personal  property  purchased  by  Corporation  B 
from  a  vendor  located  in  Massachusetts,  which  is  stored  by 
Corporation  B  in  Massachusetts  for  the  purpose  of  subsequently 
transporting  it  to  Minnesota  for  use  there,  is  subject  to  the 
Massachusetts  sales  tax.  . 

4 .  Tarigible  personal  property  purchased  by  Corporation  B 
from  a  vendor  located  outside  of  Massachusetts,  which  is 
stored  in  Massachusetts  for  the  purpose  of  subisequently  trans- 
porting it  to  Minnesota  for  use  solely  outside  Massachusetts, 
is  exempt  from  the  Massachusetts  sales  and  use  tax. 
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You  are  engaged  in  the  business  of  refinishing  wood  furniture. 
You  inquire  whether  the  charges  you  impose  are  subject  to  the  sales 
tax. 

You  state  that  your  services  comprise  cleaning  and  stripping 
of  old  finish  material  from  wood  furniture,  and  the  application 
of  new  finish  material  to  the  furniture.     You  do  not  build  or 
rebuild  furniture. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise  on 
sales  at  retail  of  tangible  personal  property  in  Massachusetts, 
Chapter  64H,  Section  1(14)  provides  that,  in  determining  the 
sales  price  on  which  the  tax  is  based,  no  deduction  shall  be 
taken  on  account  of  the  cost  of  materials  used  or  labor  or 
service  costs;  it  also  provides  that  any  amount  paid  for  any 
services  that  are  a  part  of  a  sale  must  be  included  in  the 
sales  price. 

On  the  other  hand,  Section  1(13)  (c)  of  Chapter  64H  excludes 
from  the  definition  of  "sale  at  retail" 

"personal  service  transactions  which  involve  no 
sale  or  which  involve  sales     as  inconsequential 
elements  for  which  no  separate  charges  are  made." 
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Sales  and  Use  Tax  Regulation  64H.03  explains  the  application 
of  the  Massachusetts  sales  and  use  taxes  to  service  enterprises. 
It  provides  in  Subsection  (2)   that  a  service  treinsaction  is  not 
subject  to  the  sales  tax  where  the  real  object  of  tlie  transaction 
is  the  service  itself,  and  either  (1)  no  transfer  of  tangible 
personal  property  takes  place,  or  (2)  an  inconsequential  trans- 
fer of  tangible  personal  property  takes  place,  and  the  service 
enterprise  does  not  separately  state  the  purchase  price  of  the 
property  on  the  bill  to  the  customer. 

Based  on  the  foregoing,  it  is  ruled  that  your  charges  for 
refinishing  wood  furniture  are  not  subject  to  the  sales  tax. 
You  are  the  consuraer  of  the  materials  and  supplies  you  use  in 
your  refinishing  business,  and  must  pay  the  sales  tax  when 
purchasing  such  items. 


"t^ommissioner  of  Reven\ 
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Inc.    ( "Conipany")  allows 
certain  customers  a  "trade  discount"   (typically  five  per  cent) 
on  their  purchases  from  the  Company,  regardless  of  the  amount 
of  the  purchase  or  the  time  of  payment.     On  its  invoice  to 
such  a  customer,  the  Company  states  the  price  as  the  usual 
amount  charged  for  the  property,   "subject  to  trade  discount  of 
five  per  cent  when  paid."    You  inquire  whether  such  trade 
discounts  are  included  in  the  sales  price  of  property  on  which 
the  sales  tax  is  based. 

General  Laws  Chapter  64H,  Section  1(14)   defines  "sales 
price"  as  "the  total  amount  paid  by  a  purchaser  to  a  vendor 
as  consideration  for  a  retail  sale,  valued  in  money  or  other- 
wise."    Section  1(14) (c)(i)  of  Chapter  64H  provides  that,  in 
determining  the  sales  price,   "cash  discounts  allowed  and  taken 
on  sales"  are  excluded. 

Based  on  the  foregoing,  it  is  ruled  that,   for  sales  tax 
purposes,  the  sales  price  of  tangible  personal  property  sold 
by  the  Company  does  not  include  the  trade  discounts  allowed 
and  taken  by  certain  customers  on  their  purchases  from  the 
Company. 
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("Company")   sells  components  of  its 
solar  water  heating  system  ("System")   to  dealers  who  assemble 
and  install  the  System  for  their  customers.     You  inquire  whether 
the  Company's  sales  of  the  components  to  the  dealers  are  exempt* 
from,  the  Massachusetts  sales  tax. 

The  System  is  designed  for  residential  use  and  comprises 
the  following  elements:     solar  collectors  that  are  mounted  on 
the  roof  cf  a  home,  mounting  frames  and  hardware,  piping  and 
other  fluid  tiansfer  components,  and  a  heat  exchanger  incorporat- 
ing two  electrically'-operated  pumps  and  water  temperature  sensors. 
A  conventional  wauer  heater  and  tank  and  an  auxiliary  tank 
ordinarily  ara  used  in  connection  vvith  the  System^     It  is  assumed 
that  the  conventional  water  heater  and  tan)c  are  not  among  the 
components  that  the  Company  sells  to  the  dealers „ 

When  the  System  is  in  use,  "solar  fluid"  is  pumped  through 
the  collectors,  where  it  is  heated  by  the  sun.  The  fluid  then 
passes  through  the  piping  to  the  heat  exchanger,  w-here  some  of 
its  heat  is  transferred  to  household  water  circulating  through 
the  exchanger  from  the  auxiliary  tank.  The  cooled  solar  fluid 
is  then  recirculated  to  the  collectors,  and  the  heated  water  is 
pumped  back  to  the  tank  for  household  use. 
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The  conventional  water  heating  system  is  used  as  a  back-up 
source  of  hot  water  for  periods  during  which  solar  energy  is 
insufficient. 

Massachusetts  General  Laws  Chapter  64H,  Section  6 (dd) 

exempts  from  the  sales  tax 

"^s/ales  of  equipment  directly  relating  to  any 
solar,  wind-powered,  or  heat  pump  system,  which 
is  being  utilized  as  a  primary  or  auxiliary 
power  system  for  the  purpose  of  heating  or 
otherwise  supplying  the  energy  needs  of  an 
individual's  principal  residence  in  the  common- 
wealth. 


Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
sales  to  dealers  of  the  components  of  the  System  (not  including 
the  conventional  water  heater  and  tank)  are  exempt  from  the 
Massachusetts  sales  tax  if  purchased  for  use  in  an  individual's 
principal  residence  in  Massachusetts. 

Form  ST-12A  (Exempt  Use  Certificate  For  Alternate  Energy 
Equipment  Only)  must  be  completed  with  respect  to  each  purchase 
of  exempt  solar  water  heater  components. 


Very  truly  yours. 


:ommissioner  of  Revenue 


LJH: JXD:mf 
LR  82-87 


Joyce  Hampers 
Commissioner 


/ 

iOO   ^ami^J^  5^<^   SSoUon.  02204 


September  22,  1982 


("Company")  is  a  private  for-profit 
contractor  that  operates  the  Job  Corps  Center 

("Job  Corps  Center")  on  behalf  of  the  United  States  Secretary 
of  Labor.     The  Job  Corps  Center  provides  a  comprehensive  job 
training  program  for  about  550  young  people,  most  of  whom 
reside  at  the  center.     You  inquire  whether  the  Company  must 
pay  Massachusetts  sales  or  use  taxes  on  its  purchase  or  use 
of  tangible  personal  property  attributable  to  operation  of 
the  Job  Corps  Center. 

Under  General  Laws  Chapter  6  4H,  Section  6(a)   and  General 
Laws  Chapter  641,  Section  7(b),  sales  which  the  Commonwealth 
is  prohibited  from  taxing  under  the  Constitution  or  laws  of 
the  United  States  are  exempt  from  the  Massachusetts  sales  and 
use  taxes. 

29  U.S.C.  s.  939(c)    (Supp.  IV  1981)  provides  that: 

'Yi/J^^^'S^ctions  conducted  by  private  for-profit 
contractors  for  Job  Corps  centers  which  they 
are  operating  on  behalf  of  the  Secretary 
/of  Labor7  shall  not  be  considered  as  generat- 
ing gross  receipts." 
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The  federal  regulations  interpreting  Section  939(c) 
provide  in  part  that: 

"(a)    . . , '/t7ransactions '  shall  include: 

(1)  Sales"to  private  for-profit  contractors 
of  tangible  personal  property  or  services 
for  resale  to  the  Government; 

(2)  Use  of  such  property  or  services 
(whether  purchased  or  Government  furnished) 
by  private  for-profit  contractors;  and 

(3)  Reimbursements  to  such  contractors  for 
allowable  items  of  cost,  including  materials, 
labor,  overhead  and  general  and  administra- 
tive costs. 

(b)  Therefore,  private  for-profit  contractors 
shall  not  be  liable  to  any  State  or  subdivi- 
sion thereof  with  respect  to  gross  receipts 
taxes,  business  privilege  taxes  measured  by 
gross  receipts,  or  any  similar  taxes  imposed 
on,  or  measured  by,  gross  receipts,  in 
connection  v^ith  any  payments  made  to  them  for 
operating  any  Job  Corps  center;  and  such 
contractors  shall  not  be  liable  to  any  State 
or  subdivision  thereof  to  collect  or  pay  any 
sales  taxes,  or  to  pay  any  complementary  use 
taxes  imposed  on  the  sale  to,  or  use  by, 
such  contractors  of  any  property  or  services 
in  operating  any  Job  Corps  center," 
20  C.F.R.   s.   684.135    (1981) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
purchase  or  use  of  tangible  personal  property  that  it  uses 
exclusively  in  operating  the  Job  Corps  Center  for  the 
United  States  Secretary  of  Labor  is  exempt  from  the  sales 
and  use  taxes. 
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You  inquire  whether  materials  and  supplies  purchased  by 

("Contractor")/  a  Massachusetts 
corporation,  for  use  in  the  construction  of  a  housing  project 
are  subject  to  the  Massachusetts  sales  tax.     The  project  v^ill 
ultimately  be  used  by  the  Housing  Authority  ("Housing 

Authority"')   to  provide  housing  for  low-income  tenants. 

The  project  was  undertaken- by  the  Contractor  pursuant 
to  a  "turnkey"  contract.     Under  the  contract, 
("Developer")   engaged  Contract.or  to  construct  the  project. 
After  the  project  is  completed,  the  Developer  will  transfer 
ownership  to  the  Housing  Authority. 

General  Laws  Chapter  64H,  Section  6(f)  exempts  from  tax 
sales  of  building  materials  and  supplies  to  be  used  in  the 
construction,   reconstruction,  alteration,   remodeling  or 
repair  of  any  building  owned  by  or  held  in  trust  for  the 
benefit  of  the  United  States,  the  Commonwealth  or  any  political 
subdivision  thereof,  or  their  respective  agencies  and  used 
exclusively  for  public  purposes. 

In  Northgate  Construction  Company,  Inc.  v.  State  Tax 
Commission,  377  Mass.  205,  385  N.E.  2d  967  (1979)  ,  th"i 
Slapreme  Judicial  Court  held  that  a  contractor  was  subject 
to  the  Massachusetts  sales  tax  on  materials  purchased  and 
used  in  the  construction  of  a  turnkey  project  for  a  local 
housing  authority.  The  Court  stated  that  the  exemption 
provided  in  Section  6(f)   of  Chapter  64H  v;as  inapplicable, 
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because  the  local  housing  authority  did  not  own  the  project 
under  construction  and  the  developer  did  not  hold  the  property 
in  trust  for  the  authority. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  materials 
and  supplies  to  the  Contractor,  which  are  used  to  construct  a 
housing  project  for  the  Housing  Authority  under  a  turnkey 
contract  with  the  Developer,  are  subject  to  the  Massachusetts 
sales  tax. 


Very  truly  yours. 
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You  inquire  whether  sales  of  paper  bags  to  retail  grocery, 
stores  are  subject  to  the  sales  tax.     The  bags  are  kept  at 
check-cut  counters  so  that  groceries  can  be  bagged  upon  their 
purchase . 

General  Laws  Chapter  64H,  Section  SCq)!^  provides  an 
exemption  from  the  sales  tax  for:. 

"/s7ales  of  nonreturnable  containers  \>'hen  sold  with- 
out the  contents  to  persons  who  place  the  contents 
in  the  container  and  sell  the  contents  together 
with  the  container." 

By  Chapter  571,  Section  1  of  the  Acts  of  1981,  effective 
January  17,  1S83,  Section  6 (q) (1)  was  amended  to  read: 

"^s7ales  of  both  returnable  and  nonreturnable  con- 
tainers when  sold  without  the  contents  together 
with  the  container." 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax 
does  not  apply  to  sales  to  grocery  stores  of  paper  bags  for 
use  in  bagging  customers'  groceries  upon  their  purchase. 
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Since  the  apparent  intent  of  the  General  Court  in  amending 
Section  6  (q)  (1)  was  to  include  within  the  exeinption  sales  of 
returnable  containers  when  sold  without  the  contents  to  persons 
who  place  the  contents  in  the  container  and  sell  the  contents 
together  with  the  container,  sales  of  paper  bags  to  grocery 
stores  for  use  in  bagging  customers'  groceries  will  remain 
exempt  when  the  amendment  takes  effect  on  January  17,  1983. 
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Your  client,  a  Massachusetts  resident, 

sold  real  property  located  in  New  York  in  1982.     He  will  receive 
payment  in  three  annual  installments.     The  first  installment, 
which  exceeded  thirty  per  cent  of  the  sale  price  of  the  property, 
was  received  in  1982.     Under  Section  4b3(b)  of  the  Internal 
Revenue  Code,  as  most  recently  amended,  and  under  New  York  tax 
law,  he  will  recognize  income,  and  pay  taxes  thereon,  on  an 
installment  basis  on  both  his  federal  and  New" York  income  tax 
returns . 

For  Massachusetts  personal  income  tax  purposes  references 
to  the  "Code"  mean  the  Internal  Revenue  Code  as  amended  on 
November  6,  1978.      {G,L.  c.  62,  s.   1(c)).     This  transaction 
does  not  qualify  for  installment  sale  treatment  under  Code 
Section  453(b)(2)(B)   as  amended  on  that  date.     Your  client 
must,  therefore ,■ report  the  entire  capital  gain  on  his  19  82 
Massachusetts  tax  return.     Ycu  ask  whether  he  will  be  allowed 
a  credit  against  his  Massachusetts  tax  liability  for  1983  and 
1984  for  taxes  due  to  the  State  of  New  York  for  those  years. 

Massachusetts  General  Laws  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income,  with 
certain  modifications.     Massachusetts  General  Laws  Chapter  62, 
Section  63(e)   provides  that  when  the  effect  of  Section  453  of 
the^  Code  is  eliminated  and  income  from  an  installment  trans- 
action is  recognized  in  one  taxable  year,  income  from  that 
transaction  in  subsequent  years  is  subtracted  from  federal 
gross  income  in  determining  Massachusetts  gross  income. 
Therefore,  your  client  will  have  no  income  from  this  transaction 
in  1983  or  1984  for  Massachusetts  purposes. 
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General  Laws  Chapter  62,  Section  6(a)  says,  in  relevant 

part: 

**A  credit  shall  be  allowed  against  taxes  inyposed 
by  this  chapter  to  a  resident  for  taxes  due  any 
other  state... on  account  of  any  item  of  Massa- 
chusetts gross  income  subject  to  the  following 
restrictions  and  limitations:     (i)  the  amount 
of  such  taxes  due  on  such  income  shall  exclude 
interest  and  penalties;    (ii)   the  amount  of  such 
taxes  due  shall  be  reduced  by  any  federal  credit 
therefor  allowable  on  the  resident's  federal 
income  tax  return;  and  (iii)  the  amount  of  the 
credit  allowable  shall  be  the  lesser  of  such 
taxes  as  reduced  by   (i)   and   (ii) ,  or  the  amount 
of  tax  imposed  by  this  chapter  multiplied  by  a 
fraction  the  numerator  of  which  is  such  item  of 
Massachusetts  Part  A... gross  income  and  the 
denominator  of  which  is  the  total  Massachusetts 
Part  A... gross  income..." 

Your  client  will  report  all  his  capital  gain  income  from  this 
sale  on  his  1982  Massachusetts  tax  return,  and  will  be  entitled 
to  a  credit  for  19  82  income  taxes  due  to  New  York  on  the  gain. 
However,  he  will  have  no  tax  "on  account  of  any  item  of 
Massachusetts  income"  for  1983  or  1984  corresponding  to  this 
capital  gain  income.     He  will  therefore  not  be  entitled  to  a 
credit  against  his  Massachusetts  income  tax  liability  on  account 
of  any  tax  imposed  by  New  York  relative  to  this  transaction  for 
those  years. 


LJH:MTD:mf 


LR  82-91 


Joyce  Hampers 
Commissioner 


/ 


October  12,  1982 


This  is  in  reply  to  your  letter  dated  Septeniber  29,  1982, 
requesting  rulings  with  respect  to  the  Massachusetts  income  tax 
consequences  of  Unit  Trusts  - 

Series  ^F-x7  (the  "New  York  Trusts"). 

This  office  has  issued  rulings  regarding  the  Massachusetts 
income  tax  consequences  of  Massachusetts  municipal 

bond  funds,  _  Unit  Trusts  -  Series /A- X/ 

(the  "Series  ^A-x7  Trusts"),  which  have  been  sponsored  by  your 
client,  ~  ("Sponsor"). 

The  first  of  these  rulings  was  issued  in  1977,   and  on  September  24 
1982,   this  office  issued  a  ruling  regarding 
Unit  Trust  -  Series/X/. 

Each  of  the  Series^A-x7  Trusts  has  been  organized  and  certi- 
ficates thereinhave  been  sold  to  the  public.      Sponsor  intends  to 
make  certain  changes,  described  below,  in  the  organization, 
principal  place  of  business  and  operation  of  the  New  York  Trusts. 


Each  of  the  Series  /A-x7Trusts  has  been  organized  to  hold 
bonds  the  interest  on  which  is  exempt  from  federal  and  Massachu- 
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setts  personal  income  taxes.     The  Series  ^A-X/ Trusts  have  in- 
vested primarily  in  bonds  of  the  Commonwealth  of  Massachusetts^ 
its  political  subdivisions  and  their  agencies  and  instrumentali- 
ties.    However,  bonds  issued  by  the  Government  of  Puerto  Rico  or 
by  its  authority  also  have  been  included. 

None  of  the  Trustees  of  the  Series  ^A-X/  Trusts  have  or  will 
have  authority  to  vary  the  original  portfoTio  of  investments 
purchased  by  the  Trusts.     Accordingly,  under  Section  301.7701-4(c) 
of  the  U.S.  Treasury  Regulations,   the  Series  ^A-X/  Trusts  are 
treated  as  trusts  for  federal  income  tax  purposes  and  not  treated 
as  "associations"  taxable  as  corporations.     Moreover,  because 
each  holder  of  a  certificate  representing  an  interest  in  a  fund 
(a  "Certif icateholder" )  has  the  right  at  any  time  to  revoke  his 
interest_  in__  such  Trust  by  having  his  certificate  redeemed,  the 
Series  /A-x7 Trusts  are  treated  for  federal  income  tax  purposes  as 
"grantor  trusts"  under  Section  676(a)  of  the  U.S.   Internal  Revenue 
Code  of  195.4,   as  amended . 

Each  of  the  Series  /A-X/  Trusts  is  organized  in  the  form  of  a 
unit  investment  trust.     Beneficial  interests  or  shares  in  the 
Series  /A- X/ Trusts  are  represented  by  transferable  certificates. 
Such  certificates  have  been  offered  and  sold  primarily  to  resi- 
dents of  Massachusetts.     However,   there  is  no  requirement  that 
Certi f icateholders  be  residents  of  Massachusetts. 

Subject  to  certain  conditions,   Certif icateholders  in  the 
Series  /A-X/ Trusts  are  afforded  the  opportunity  to  automatically 
reinvest  principal  and  income  distributions  in  units  of  other 
Massachusetts  Tax  Exempt  Unit  Trusts  established  by  Sponsor. 


Beginning  with 

Unit  Trust  -  Series  /t'/,   the  funds  have  been  per- 
mitted to  invest  up  to,  but  not  more  than,   10%  of  their  total 
assets  in  shares  of  one  or  more  series,  of  Massachusetts  Tax 
Exempt  Unit  Trusts  previously  established  and  sponsored  by 
Sponsor    (the  "Previous  Trusts"). 


The  first  fij.-'e  jDf  the  funds.  Unit 
Trusts  -  Series  </A-E/( the  "Massachusetts  Trusts")  were  and  will 
continue  to  be  established  under  the  laws  of  the  Commonwealth  of 
Massachusetts.     The  trustee  of  the  Massachusetts  Trusts  is 

/a  Massachusetts 

j/bank7.  The  principal  place  of  business  of  the  Massachusetts 
Trusts  has  been  and  will  continue  to  be  in  the  Commonwealth  of 
Massachusetts . 
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The  New  York  Trusts  currently  are  established  under  the  laws 
of  the  Conunonwealth  of  Massachusetts.     The  Trustee  of  each  of 
these  Trusts  is  a  Massachusetts  bank 

and  the  principal  place  of  business  of  each  of 
these  Trusts  is  in  the  Commonwealth  of  Massachusetts. 

The  proposed  changes  in  the  organization,  principal  place  of 
business  and  operations  of  the  New  York  Trusts  are: 

1.  An  amendment  relating  to  each  of  the  trust  agree- 
ments pursuant  to  which  the  New  York  Trusts  are  established 
will  provide  that  such  Trusts  will  be  re-established  under 
the  laws  of  the  State  of  New  York,   and  will  cease  to  be 
established  under  the  laws  of  the  Commonwealth  of  Massachu- 
setts; 

2.  The  ^Massachusetts  bank?  will  resign 
as  the  Trustee  of  each  of  the  NeT/  York  Trusts  and  a  New  York 
corporation                                                       will  become  the 

•  Trustee  of  each  of  the  New  York  Trusts;  and 

3.  The  principal  place  of  business  of  each  of  the  New 
York  Trusts  will  be  in  the  City  of  New  York. 

The  amendment  reflecting  these  changes  will  be  executed  and 
delivered  in  New  York.     After  these  changes,    (i)   all  of  the 
business  of  the  New  York  Trusts  will  be  conducted  in  the  City  of 
New  York,    (ii)  each  of  their  assets  will  be  located  in  the  City 
of  New  York,    (iii)   any  distributions  to  any  of  their  Certificate- 
holders  will  be  made  from  the  City  of  New  York,   and  (iv)  none  of 
the  New  York  Trusts  will  have  an  office  in  the  Commonwealth  of 
Massachusetts. 


Based  on  the  foregoing,   it  is  ruled  that: 

1.  For  Massachusetts  personal  income  tax  purposes,   the  New 
York  Trusts  will  be  treated  as  corporate  trusts  under  Section  8 

of  Chapter  52  of-  the  Massachusetts  General  Laws  and  not  as  grantor 
trusts  under  Section  10(e)  of  Chapter  62  of  the  Massachusetts 
General  Laws. 

2.  The  proposed  activities  of  the  New  York  Trusts  will. not 
constitute  doing  business  in  the  Commonwealth  of  Massachusetts 
within  the  meaning  of  Section  8  of  Chapter  62  of  the  Massachusetts 
General  Laws;   therefore  the  New  York  Trusts  will  not  be  subject 

to  Massachusetts  income  taxation  under  Chapter  62  of  the  Massa- 
chusetts General  Laws. 
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3.  Each  Certif icateholder  of  a  i^Jew  York  Trust  who  is 
subject  to  Massachusetts  income  taxation  under  Chapter  62  of  the 
Massachusetts  General  Laws  will  be  required  to  include  in  his 
Massachusetts  gross  income  as  capital  gains  or  capital  losses  all 
capital  gains  and  capital  losses  includible  in  his  federal  gross 
income  as  a  result  of  his  ownership  of  an  interest  in  such 

New  York  Trust,  except   (a)   capital  gains  or  capital  losses 
realized  by  a  Massachusetts  Trust,  which  capital  gains  or  capital 
losses  will  be  included  in  the  Massachusetts  gross  income  of  such 
Massachusetts  Trust  and   (b)   capital  gains  and  capital  losses  on 
the  sale  or  exchange  of  any  bond  of  the  Commonwealth  of  Massachu- 
setts and  its  political  subdivisions,  their  agencies  and 
instruraentalities ,  if  such  capital  gains  or  capital  losses  are 
specifically  exempted  from  taxation  in  Massachusetts  by  the  act 
authorizing  the  issuance  of  the  bonds. 

4 .  Interest  received  by  any  New  York  Trust  or  any  Previous 
Trust  on  bonds  of  the  Commonwealth  of  Massachusetts  and  its 
political  subdivisions,  their  agencies  and  instrumentalities, 
and  on  bonds  issued  by  the  Government  of  Puerto  Rico  or  by  its 
authority  will  not  be  includible  in  the  Massachusetts  gross 
income  of  any  of  such  Trusts  or  their  Certif icateholders . 

■  5,     Certif icateholders  of  the  New  York  Trusts  who  are 
subject  to  Massachusetts  personal  income  taxation  under  Chapter  62 
of  the  Massachusetts  General  Laws  will  not  be  required  to  include 
in  their  Massachusetts  gross  income  distributions  by  or  received 
from  any  New  York  Trust  or  Previous  Trust. 

6.     Except  as  describt^d  above,  Certif  icateholders  of  the 
New  York  Trust  who  are  subject  to  Massachusetts  personal  income 
taxation  under  Chapter  6  2  of  the  Massachusetts  General  Laws  v/ill 
not  be  required  to  include  any  anount  in  their  Massachusetts 
gross  income  as  a  result  of   (a)   the  amendm.ent  to  the  trust  agree- 
ments of  the  New  York  Trusts  providing  for  the  re-establishment 
of  such  Trusts  under  the  laws  of  the  State  of  New  York,    (b)  the 
change  of  Trustee  of  such  Trusts,    (c)   the  transfer  of  the  assets 
of  such  Trusts  from  the  Commonwealth  of  Massachusetts  to  the 
City  of  New  York,  or   (d)   the  change  of  the  principal  place  of 
business  of  such  Trusts  from,  the  Comnionwealth  of  Massachusetts 
to  the  City  of  New  York, 


Very  truly  yours. 


CoirjTdssioner  of  Revenue 
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Joyce  Hampers 
Commissioner 


^a/mify'/:^   S/^^M^^jt,    ^cUcytt  02^0Jf 


October    12 ,  1982 


This  is  in  reply  to  your  letter  of  September  29,  1982, 
requesting  rulings  with  respect  to  the  Massachusetts  income  tax__ 

conseguences  of     _    Unit  Trusts  -  Series ^27 

and  /Z/ ( "Series /y?  and /z7  Trusts"  )  now  being  organized  by  your 
client^ 

( "Sponsor" ) . 

This  office  has  issued  a  ruling  regarding 
Unit  Trusts  -  Series  ^F-x7(the  "New  York  Trusts**).^ 
Like  the  New  York  Trusts,   the  Series ^Y/ 
and  /Z/ Trusts  will  be  organized  in  the  form  of  unit  investment 
trusts  established  unde£  the  laws  of  the  State  of  New  York.  Tbe 

trustee  of  the  Series^Y/  and  /z7Trusts  will  be   

,   a  New  York  corporaton,   and  the  Series  ZX/  and/Z/  Trusts' 
principal  place  of  business  will  be  in  New  York  City.     All  of  the 
business  of  the  Series        and        Trusts  will  be  conducted  in  the 
City  of  New  York  and  all  of  their  assets  will  be  located  there. 
Distributions  to  Certif icateholders  wiJLl  be  made  from  the  City  of 
New  York.     None  of  the  Series  /Y/ and  Z|/ Trusts  will  have  an 
office  in  the  Commonwealt]^.  of  M£^_sachusetts .     Beneficial  interest 
or  shares  in  the  Series  ZX/ and  ZZ7  Trusts  will  be  represented  by 
transferable  certificates.     Such  certificates  will  be  offered  and 
sold  primarily  to  residents  of  >3ass£chusetts.     However,  there  is 
no  requirement  that  Certif icateholders  be  residents  of  Massachu- 
setts. 

The  Series /y7  and  Z|7  Trusts  will  be  organized  to  hold 
bonds  the  interest  on  which  Ts  exempt  f rom^_f ederal  and  Massachu- 
setts personal  income  taxes.     The  Series /y7  and /|7  Trusts  will 
invest  primarily  in  bonds  of  the  Commonwealth  of  Massachusetts, 
its  political  subdivisions,    and  their  agencies  and  instrumentali- 
ties.    However,  bonds  issued  by  the  Government  of  Puerto  Rico  or 
by  its  authority  may  also  be  included. 

In  addition  to  the  investments  described  above,  the  Ser 
a/  and  Zz7  Trusts  may  also  invest  up  to,  but  not  more  than,  10%  of 


LR  82-93 


their  total  assets  in  shares  of  one  or  more  previous  series  of. 

Unit  Trusts  (the "Previous  Trusts")  which 
.'Soonsor  has  organized.     This  office  has  previously  ruled  on  the 
Massachusetts  income  tax  conseguence_s  of  each  of  the  Previous 
Trusts  in  which  the  Series /Y/ and /Z/ Trusts  mayJjiveBt.  Among 
the  Previous  Trusts  in  which  the  Series /Y/ and /Z/ Tmsts  may  _ 
invest  are  the  Unit  Trusts  -  Series ZA-E/^ 

(the  "Massachusetts  Trusts").    Jhe  trustee  of  the  Massachusetts 
Trusts  is  /a  Massachusetts  bank/ 

The  Massachusetts  Trusts  are  organized  under  the 
laws  of  the  Commonwealth _ of  Massachusetts  and  their  principal 
place  of  business  is  in  Massachusetts. 

The  Trustee  of  the  Series^Y7  and /Z/  Trusts  will  not 
have  authority  to  vary  the  original  portfolTo  of  investments 
purchased  by  the  Trusts.     Accordingly,  under  Section _301 . 7701-4(c) 
of  the  U.S.   Treasury  Regulations,   the  Series ^Y?  and^l?  Trusts 
will  be  treated  as  trusts  for  federal  income  tax  purposes  and  not 
as  "associations"  taxable  as  corporations.     Moreover,    since  each 
Certif icateholder  will  have  the  right  at  any  time  to  revoke  his 
interest__in  the_J:rusts  by  having  his  certificate  redeemed,  the 
Series  ^Y/ and /Z/ Trusts  will  be  treated  for  federal  income  tax 
purposes  as  "grantor  trusts"  under  Section  676(a)  of  the  Internal 
P^evenue  Code  of  1954. 

Certi f icateholders  in  the  Series^Y?  and/z7  Trusts  will 
be  afforded  the  opportunity  to  automatically  reinvest  principal 
and  income  distributions  in  units  of  other  Massachusetts  Tax 
Exempt  Unit  Trusts  established  by  Sponsor. 

Based  on  the  foregoing,   it  is  ruled  that: 

1. __    For  _Massachusetts  personal  income  tax  purposes, 
the  Series  ZX/  snd /Z/ Trusts  will  be  treated  as  corporate  trusts 
under  Section  6  of  Chapter  62  of  the  Massachusetts  General  Laws 
and  not  as  gran-cor  trusts  under  Section  10(e)  of  Chapter  62  of 
the  Massachusetts  General  Laws. 

2.  The  proposed  activities  of  the  Series/Y/  and  Z|/ 
Trusts  will  not  constitute  doing  business  in  the  Commonwealth  of 
Massachusetts  within  the  meaning  of  Section  8  of  Chapter  62  of_ 
the  Massachusetts  General  Laws;   therefore  the  Series  /Y/ and 
Trusts  will  not  be  subject  to  Massachusetts  income  taxation  under 
Chapter  62  of  the  Massachusetts  General  Laws. 

3.  Certif  icateholders  of  the  Series  Z?7and  /VTrusts 
who  are  subject  to  Massachusetts  income  taxation  under  Chapter  62 
of  the  Massachusetts  General  Laws  will  be  required  to  include  in 
their  Massachusetts  gross  income  as  capital  gains  or  capital 
losses  all  capital  gains  and  capital  losses  includible  in 
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their  federal  gross  incorne  as  a__result  of  their  ownership  of  an 
interest  in  the  Series  ^'Y/ and  /Z/ Trusts,  except   (a)   capital  gains 
or  capital  losses  realized  by  a  Massachusetts  Trust,  which 
capital  gains  or  capital  losses  will  be  included  in  the  Massachu- 
setts gross  income  of  such  Massachusetts  Trust  and   (b)  capital 
gains  and  capital  losses  on  the  sale  or  exchange  of  any  bond  of 
the  Commonwealth  of  Massachusetts  and  its  political  subdivisions, 
their  agencies  and  instrumentalities,  if  such  capital  gains  or 
capital  losses  are  specifically  exempted  from  taxation  in  Massa- 
chusetts by  the  act  authorizing  the  issuance  of  the  bonds. 

4.  Interest  received  by  the  Series  ^Y?  and /Z?  Trusts 

or  any  Previous  Trust  on  bonds  of  the  Commonwealth  of  Massachusetts 
and  its  political  subdivisions,  their  agencies  and  instrumentali- 
ties, and  on  bonds  issued  by  the  Government  of  Puerto  Rico  or  by 
its  authority  will  not  be  includible  in  the  Massachusetts  gross 
income  of  any  of  such  Trusts  or  their  Certificateholders . 

5.  Certificateholders  of  the  Series  ^Y/ and /Z/  Trusts 
who  are  subject  to  Massachusetts  personal  income  taxation  under 
Chapter  62  of  the  Massachusetts  General  Laws  will  not  be  required 
to  include  in  their  Massachusejpts  gr^s  income  distributions  by 
or  received  from  the  Series  ^Y/  and  ^Z/  Trusts  or  any  Previous 
Trust. 


Very  truly  yours. 


Commissioner  of  Revenue 
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L..  Joyce  Ham««  ^qq    ^^^^^ItuJae    ^t^,    SScUon  02m 


Commissioner  / 


October  13,  1982 


You  inquire  as  to  the  Massachusetts  taixation  and  reporting 

responsibilities  of 
("Association")  . 

The  Association  is  a  corporation  organized  under  Chapter  180 
of  the  General  Laws.     The  Association  was  formed  for  the  purpose 
of  managing  and  maintaining  the  common  areas  and  facilities  of  a 
housing  development.     The  Association  collects  assessments  from 
each  lot  owner  which  it  deposits  into  an  interest  bearing  bank 
account.     Expenses  connected  with  managing  the  common  areas  and 
facilities  are  paid  out  of  this  account.     The  Association  has  no 
other  income. 

The  Association  qualifies  as  a  homeowners  association  for 
federal  tax  purposes  under  Section  528  of  the  Internal  Revenue 
Code  ("Code")   and  elects  to  be  treated  under  that  Code  Section 
as  a  tax-exem.pt  organization  with  respect  to  its  "exempt  function 
income."     "Exempt  function  income"  is  defined  as  membership  dues, 
fees  or  assessments.     Other  income,  less  a  $100  "specific  deduc- 
tion", is  subject  to  federal  taxation. 

Corporations  incorporated  under  Chapter  180  are  subject  to 
the  Massachusetts  corporate  excise  imposed  on  domestic  corpora- 
tions.     (G.L.  c.   63,  ss.   30,  32). 

In  determining  the  net  income  measure  of  the  corporate  excise, 
"net  income"  is  defined  as  gross  income  less  the  deductions,  but 
not  credits,  allowable  under  the  Code.     Certain  federal  deductions, 
not  here  relevant,  are  not  allowed.      (G.L.  c.  63,  s.  30(5)  (b)). 
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The  Association  which  is  incorporated  under  General  Laws 
Chapter  180  and  which  is  exempt  from  federal  income  taxation 
under  Code  Section  528  on  its  membership  dues,  fees  and  assess* 
ments  is  subject  to  the  Massachusetts  corporate  excise  and  must 
file  a  Domestic  Business  or  Manufacturing  Corporation  Excise 
Return,  Form  355A.     The  Association  must  attach  to  its  Form  355A 
a  copy  of  its  U,  S.  Income  Tax  Return  for  Homeowners  Associations, 
Form  112 0-H.    Its  net  income  for  purposes  of  the  income  measure 
of  its  Massachusetts  corporate  excise  will  not  include  its 
exempt  function  income,  but  will  be  determined  without  regard 
to  the  federal  specific  deduction  of  $100, 
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L.  Joyce  Hampers 
Commissioner 


'  m  ^cum^uJ^  S/i^,  SScUm  ojsm 


October  13,  1982 


("Company")  sells  various  items  having  medical  uses  at 
wholesale  to  medical  supply  houses  and  at  retail  to  hospitals, 
clinics,  doctors'  offices,  emergency  first  aid  centers  and  other 
medical  facilities.     You  inquire  whether  sales  of  the  following 
items  to  such  purchasers  are  subject  to  the  Massachusetts  sales 
and  use  taxes: 

(1)  prescription  drugs;  and 

(2)  materials  used  by  doctors  in  the  application 
and  removal  of  orthopedic  casts,  namely,  fiberglass 
casting  material,  padding  that  becomes  a  part  of 
casts,  cast  boots,  cast  cream,  and  saw  blades  for 
removing  casts. 

The  cast  boot  protects  the  cast  underneath  it  from  dirt 
and  germs ,  and  serves  as  an  orthopedic  shoe  that  provides 
support  and  facilitates  walking  with  a  cast.     The  cast  cream 
is  a  lubricant  that  is  rubbed  on  the  gloves  worn  by  the  person 
who  applies  a  cast  so  that  casting  material  will  not  adhere  to 
the  ^gloves , 
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Among  the  sales  that  are  exempt, from  the  sales  and  use 
taxes  under  General  Laws  Chapter  64H,  Section  6  are: 

"(e)     Sales  to  any  corporation,  foundation, 
organization  or  institution,  which  is  exempt 
from  taxation  under  the  provisions  of 
section  five  hundred  and  one  (c) (3)  of  the 
Federal  Internal  Revenue  Code,  as  amended, 
and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not 
be  exempt  unless  (1)   the  tangible  pergonal 
property  which  is  the  subject  of  such  sales 
is  used  in  the  conduct  of  such  religious, 
charitable,  educational  or  scientific  enter- 
prise,  (2)   such  corporation,  foundation, 
organization  or  institution  shall  have  first 
obtained  a  certification  from  the  commissioner 
stating  that  it  is  entitled  to  such  exemption, 
and  (3)  the  vendor  keeps  a  record  of  the  sales 
price  of  each  such  separate  sale,  the  name  of 
the  purchaser,  the  date  of  each  such  separate 
sale,  and  the  number  of  such  certificate. 

^and? 

(1)     Sales  of  medicine,  insulin  needles  and 
insulin  syringes  on  prescriptions  of  registered 
physicians  and  sales  of  insulin;  sales  of 
oxygen,  blood  or  blood  plasma?  sales  of 
artificial  devices  individually  designed, 
constructed  or  altered  solely  for  the  use  of 
a  particular  crippled  person  so  as  to  become 
a  brace,  support,  supplement,  correction  or 
substitute  for  the  bodily  structure  including 
the  extremities  of  the  individual;  sales  of 
artificial  limbs,  artificial  eyes,  hearing 
aids,  and  other  equipment  worn  as  a  correction 
or  substitute  for  any  functioning  portion  of 
the  body;  ^and/  sales  of  crutches  and  wheel 
chairs  for  thi  use  of  invalids  and  crippled 
persons ..." 

^    Based  on  the  foregoing,  it  is  ruled  that: 

1.     Sales  by  the  Company  to  a  medical  facility  that  is 
exempt  from  tax  under  Section  501(c)(3)  of  the  Internal  Revenue 
Code  are  not  subject  to  the  sales  or  use  tax,  if  the  facility 
first  obtains  a  certification  from  the  Commissioner  stating 
that  it  is  entitled  to  the  exemption  (Form  ST-2) ,  and  the 
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Company  keeps  the  records  required  under  Chapter  64H, 
Section  6 (e) , 

2.  Sales  by  the  Company  to  a  medical  supply  house  for 
resale  in  the  regular  course  of  business  are  not  subject  to 
tax  if  the  supply  house  registers  as  a  Massachusetts  vendor 
and  gives  the  Company  a  resale  certificate  (Form  ST-4)  at 
the  time  of  sale. 

3.  Sales  by  the  Company  of  fiberglass  casting  material, 
padding  for  casts,  and  cast  boots  are  exempt  from  tax. 

4.  Retail  sales  by  the  Company  of  prescription  drugs, 
cast  cream  and  saw  blades  for  removing  casts,  to  doctors  and 
to  medical  facilities  that  are  not  exempt  under  Chapter  64H, 
Section  6(e),  are  subject  to  tax. 
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You  inquire  whether  the  Massachusetts  sales  tax  on  meals  applie 
to  the  following  sales  at  a  sandwich  shop: 

(1)  sandwiches  which  are  not  eaten  on  the  premises; 

(2)  individual  size  packages  of  chips  which  are 
eaten  with  sandwiches  on  the  premises  or  sold 
"to  go"  with  or  without  a  sandwich; 

(3)  soft  drinks  sold  by  a  vending  machine  located 
on  the  premises  of  the  sandwich  shop. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(h)  exempts 
from  sales  taxation  food  products  for  human  consumption  other 
than  meals  provided  by  a  restaurant.     A  meal  is  defined  as  "any 
food  or  beverage ...  prepared  for  human  consumption  and  provided 
;.. ,       restaurant,  where  the  food  or  beverages  is  intended  for 
consumption  on  or  off  the  restaurant  premises,  and  includes  food 
or  beverages  sold  on  a  "take  out"  or  "to  go"  basis,  whether  or 
not  ^they  are  packaged  or  wrapped  and  whether  or  not  they  are 
taken  from  the  premises  of  the  restaurant."     A  restaurant  is  any 
eating  establishment  where  food,  food  products,  or  beverages  are 
provided  and  for  which  a  charge  is  made,  including  but  not  limited 
to  a  lunch  counter,,  diner,  snaick  bar  and  vending  machine. 
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Based  on  the  foregoing: 

1.  Sales  of  sandwiches  by  the  sandwich  shop  are  subject 
to  the  Massachusetts  sales  tax  on  meals,  whether  intended  for 
consumption  on  or  off  the  premises . 

2.  Sales  of  individual  size  packages  of  chips  with  or 
vjithout  a  sandwich  by  the  sandwich  shop  are  subject  to  the 
sales  tax  on  meals,  whether  intended  for  consumption  on  or  off 
the  premises,  or  sold  on  a  "to  go"  basis,  wheT:her  or  not  taken 
from  the  premises. 

3.  Sales  of  soft  drinks  by  a  vending  machine  located  on 
the  premises  of  the  sandwich  shop  are  "meals"  sold  by  a 
"restaurant"  within  the  meaning  of  Chapter  64H,  Section  6(h) 
and  the  gross  receipts  from  the  vending  machine,  less  the 
amount  of  tax  included  in  the  price,  are  subject  to  the  sales 
tax  on  meals. 


Very  truly  yours, 


Ccmmissicner  of  ReveiVi/e 
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You  inquire  who  will  be  responsible  for  collection  and  payment 
of  the  Massachusetts  sales  or  use  tax  in  the  following  circumstances 

("Company  A")   is  a  computer  manu- 
facturer engaged  in  business  in  Massachusetts  within  the  meaning 
of  General  Laws  Chapter  64H,   Section  1(5). 

("Company  B") ,  an  Ohio  corporation,  will  purchase 
a  computer  from  Company  A  for  resale  to  a  customer  in  Massachu- 
setts. The  computer  will  be  shipped  directly  from  Company  A  to 
the  Massachusetts  customer  by  common  carrier. 

You  state  that  Company  B  has  no  contact  with  Massachusetts, 
although  some  of  its  custom.ers  are  located  in  the  Commonwealth. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise  on 
sales  at  retail  of  tangible  personal  property  in  Massachusetts 
by  any  vendor;   "sale  at  retail"  does  not  include  sales  for 
resale  in  the  regular  course  of  business   (G.L.  c.   64H,  s.  1(13)). 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;   "storage,  use  or  other  consump- 
tion" does  not  include  the  sale  of  tangible  personal  property 
in  the  regular  course  of  business  or  the  retention  of  tangible 
personal  property  for  sale  in  ,the  regular  course  of  business 
(G.L.   c.   641,   s.   1(4) ,    (5) ) . 
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Except  where  a  seller  takes  a  resale  certificate  in  good 
faith  from  a  purchaser  who  is  a  registered  Massachusetts  vendor, 
two  presumptions  arise:     it  is  presumed  that  all  gross  receipts 
of  a  vendor  from  Massachusetts  sales  are  from  sales  subject  to 
tax   (G.L.  c.  64H,  s.-8),  and  it  is  presumed  that  tangible  personal 
property  sold  by  any  person  for  delivery  in  Massachusetts  is  sold 
for  storage,  use  or  other  consumption  in  Massachusetts   (G.L.  c.  64 
s.   8)  . 

Section  1(13)   of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible  personal 
property  by  an  owner  or  fon\ier  owner  thereof,  or  by  a 
factor,  or  agent  of  such  owner,  former  owner  or 
factor,  if  the  delivery  is  to  a  consumer  or  to  a 
person  for  redelivery  to  a  consumer,  pursuant  to  a 
retail  sale  made  by  a  retailer  not  engaged  in  business 
in  the  comm.onwealth ,  is  a  retail  sale  in  the  common- 
wealth by  the  person  making  the  delivery.     He  shall 
include  the  retail  selling  price  of  the  property  in 
his  gross  receipts." 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  If  Company  B  is  engaged  in  business  in  Massachusetts 
within  the  meaning  of  Chapter  64H,   Section  1(5),  it  must  register 
a:5  a  Massachusetts  vendor  and  collect  and  pay  over  the  sales  or 
use  tax  on  its  sale  of  the  computer,  based  on  the  retail  selling 
price  it  charges  its  customer;   in  such  case  Company  B  may  give 
(\>ripany  A  a  Massachusetts  resale  certificate  in  lieu  of  paying 

a  tax  on  its  purchase  from  Company  A. 

2.  If  Company  B  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  Chapter  64H,   Section  1(5),  Company  A  must 
collect  and  pay  over  the  sales  or  use  tax  on  its  sale  of  the 
computer,  based  on  the  retail  selling  price  charged  by  Company  B. 
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You  inquire  whether  sales  of 
("Reagents")  by  your  Company  are  subject  to  the  Massachu- 
setts sales  tax.     The  Reagents  are  composed  of  antibodies 
derived  from  animal  cells.     The  animal  cells  have  been 
immunized  by  using  biological  substances  obtained  from 
humans.     The  Reagents  are  used  in  research  in  the  detection 
of  human  disease.     The  Reagents  are  not  directly  administered 
to  patients. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1) 
exempts  from  tax  sales  of  medicine  on  prescriptions  of 
registered  physicians  and  sales  of  oxygen,  blood  or  blood 
plasma. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
Reagents  to  non-exempt  customers  are  subject  to  the  Massa- 
chusetts sales  tax. 

Very  truly  yours , 
^^Commissioner  of  Revenue 
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("Company")   is  developing  a  computerized  invoicing 
system  to  be  used  in  connection  with  the  sale,  lease,  rental, 
installation,  maintenance  and  repair  of  computer  products.  You 
inquire  whether  the  sales  price  of  such  products  on  which  the 
sales  and  use  taxes  are  based  will  include  the  following  amounts: 

(1)  separately-stated  charges  for  transportation  of 
the  products  to  customers; 

(2)  separately-stated  interest,  finance,  and  carrying 
charges  imposed  if  a  customer  does  not  pay  for  a 
product  within  30  days; 

(3)  trade  discounts  set  forth  in  the  contract  of 
sale  between  the  Company  and  its  customer  and 
separately  stated  on  the  invoice  sent  to  the 
customer;  and 

(4)  separately-stated  amounts  representing  the  value 
of  old  products  traded  in  on  the  sale  of  new  products. 

Geiieral  Laws  Chapter  64H,  Section  1(14)  defines  "sales  price" 
as  the  total  amount  paid  by  a  purchaser  to  a  vendor  as  considera- 
tion for  a  retail  sale.  Section  1(14) (c)  of  Chapter  64H  provides 
that,  in  determining  the  sales  price,  the  following  are  excluded: 
"(i)  cash  discounts  allowed  and  taken  on  sales;  /and?  (v)  trans- 
portation charges  separately  stated,  if  the  transportation  occurs 
after  the  sale  of  the  property  is  made." 
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Except  with  respect  to  sales  by  a  dealer  of  motor  vehicles, 
trailers,  boats  or  airplanes,  no  deduction  may  be  taken  for 
trade-in  allowances  in  determining  the  sales  price  of  property 
(G.L.  c.  64H,  ss.  26  and  27;  G.L.  c.  641,  ss.  27  and  28). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Company's  separately-stated  charges  for  transporting 
computer  products  are  not  subject  to  tax  if  the  transportation 
takes  place  after  the  sale  of  the  products  is  made. 

2.  The  separately-stated  interest,  finance  and  carrying 
charges  imposed  by  the  Company  if  a  customer  does  not  pay  for 
a  product  within  30  days  are  not  subject  to  tax. 

3.  The  trade  discounts  set  forth  in  the  contract  between 
the  Company  and  its  customer  and  separately  stated  on  the  invoice 
sent  to  the  customer  are  not  subject  to  tax. 

4.  Separately-stated  amounts  representing  the  value  of 
old  computer  products  traded  in  on  the  sale  of  new  products 
are  included  in  the  sales  price  subject  to  tax. 
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("Company")   is  a  Massachusetts 

c(jrporation  that  serves  as  a  consultant,  primarily  to  the 
United  States  and  to  state  and  local  governments.     It  has 
entered  into  a  contract  with  the  Small  Business  Administration, 
a  regularly  constituted  agency  of  the  federal  government,  to 
study  the  role  of  small  businesses  in  stim.ulating  economic 
development  in  depressed  and  declining  urban  areas.     The  con- 
troct  requires  the  Company  to  purchase  published  reports 
("Reports")    comprising  information  relating  to  business 
<ictivity  in  various_localities ,  and  provides  that  the  Company 
"will  acquire  the  ^Reports/  for  use  under  this  contract  which 
will  become  Government  Owned  upon  completion  of  the  contract." 

You  inquire  whether  the  Company's  purchase  of  the  Reports 
will  be  subject  to  the  sales  tax. 

General  Laws  Chapter  64H,  Section  6(d)   exempts  from 
taxation  sales  to  the  United  States,  the  Commonwealth  of 
Massachusetts  or  any  political  subdivision  thereof,  or  their 
respective  agencies.     A  purchaser  is  an  "agency"  for  purposes 
of  this  provision  only  if  it  is  a  regularly  constituted  depart- 
ment of  government  or  an  entity  wholly  owned  by  the  government 
dP.d  exercising  exclusively  governmental  functions.  First 
Agricultural  National  Bank  v.   State  Tax  Commission,   353  Mass. 
1^2    (196  7)    (reversed  on  other  grounds,   392  U.S.   339  (1968)), 

General  Laws  Chapter  64y,  Section  6(a)   exempts  sales 
which  the  Commonwealth  is  prohibited  from  taxing  under  the 
Constitution  or  laws  of  the  United  States. 
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Under  the  United  States  Constitution,  immunity  from  state 
taxation  is  appropriate  only  when  a  levy  falls  on  the  United  States 
itself,  or  on  an  agency  or  instrumentality  so  closely  connected 
to  the  federal  government  that  the  two  cannot  realistically  be 
viewed  as  separate  entities,  as  far  as  the  activity  being  taxed 
is  concerned;  it  is  not  relevant  to  the  determination  of  immunity 
that  a  contractor  is  purchasing  property  for  the  federal  govern- 
ment, or  that  the  federal  government  shoulders  the  entire  economic 

burden  of  the  tax.     United  States  v.  New  Mexico,  U.S.  ^  , 

102  S.  Ct.   1373  (1982). 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax  will 
apply  to  the  Company's  purchase  of  the  Reports  for  use  in  its 
contract  with  the  Small  Business  Administration. 
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("School")   is  an  elementary 
school  which  provides  instruction  according  to  the  tenets  of 
the  Orthodox  Jewish  religion.     The  School  is  a  corporation 
organized  under  Chapter  180  of  the  Massachusetts  General  Laws. 
The  School  has  net  received  a  Massachusetts  sales  tax  certificate 
of  exemption   (Form  ST-2) . 

You  state  that  the  School  has  applied  to  the  Internal 
Revenue  Service  for  a  detenriination  letter  establishing  that 
it  is  exempt  from  federal  income  taxation  under  Section  501(c) (3) 
of  the  Internal  Revenue  Code    ("Code")   and  has  not  yet  received 
a  reply.     Generally  organizations  which  file  an  application  with 
the  Internal  Revenue  Service  for  recognition  of  exemption  from 
federal  income  taxation  under  Code  Section  501(c)(3)  within 
15  inoiiLhs  of  the  date  of  organization  and  which  have  their 
application  approved  are  treated  as  exempt  retroactive  to  the 
date  of  organization.     U.S.  Treas .   Reg.  1.508-l(a). 

General  Lavs  Chapter  64K,  Section  6(e)   excimpts  from  tax 
sales  to  any  corporation,   foundation,  organization  or  institu- 
tion exempt  from  taxation  under  Section  501(c)  (3)   of  the  Code 
which  uses  its  purchases  in  the  conduct  of  the  organization 
and. has  first  obtained  a  certificate  of  exemption  from  the 
Commissioner  of  Revenue. 
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You  inquire  whether  the  School  will  be  entitled  to  an 
abatement  on  behalf  of  the  vendors  of  the  Massachusetts  sales 
tax  incurred  prior  to  receipt  of  a  Massachusetts  certificate 
of  exemption,  if  the  federal  exemption,  once  recognized,  is 
retroactive  to  the  School's  date  of  organization. 

Based  on  the  foregoing,  sales  to  the  School  are  not 
exempt  from  the  Massachusetts  sales  tax  unless  the  School  is 
exempt  from  federal  taxation  under  Code  Section  501(c) (3)  and 
has  first  obtained  a  certificate  of  exemption  (Form  ST-2) 
from  the  Commissioner.     Such  certificate  is  not  issued  prior 
to  receipt  of  a  determination  letter  from  the  Internal  Revenue 
Service  that  the  organization  is  exempt  from  federal  income 
taxation  under  Code  Section  501(c)(3).     Therefore,  purchases 
made  by  the  School  prior  to  the  receipt  of  the  certificate  of 
exemption  (Form  ST-2)  will  remain  subject  to  the  sales  tax, 
whether  or  not  the  federal  exemption  is  retroactive  to  the 
date  of  organization  of  the  School. 
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("Company")   operates  a  chain  of  department 
stores,  five  of  which  are  located  in  Massachusetts  and  one  in 
New  Hampshire, 

(1)     You  inquire  whether  the  sales  or  use  tax  applies  to 
the  Company's  purchase  of  tangible  personal  property  from  a 
Kassachusetts  vendor  for  exclusive  use  in  its  New  Hampshire 
store.     The  vendor  is  required  to  deliver  the  property  to  the 
Company  in  New  Hampshire,  or  to  a  common  carrier  for  delivery 
to  the  Company  in  New  Hampshire, 

General  Lavs  Chapter  64H,  Section  6(b)   exempts  from  the 
sales  and  use  taxes  "/E7ales  of  tangible  personal  property... 
which  the  vendor  is  obligated  under  the  terms  of  any  agreement 
to  deliver... to  a  purchaser  outside  the  commonwealth  or... to 
an  interstate  carrier  for  delivery  to  a  purchaser  outside  the 
commonwealth. " 

Based  on  the  foregoing,   it  is  ruled  that  neither  sales 
aor  use  tax  applies  to  the  sale  of  tangible  personal  property 
to  the  Company  for  exclusive  use  in  New  Hampshire,  by  a  vendor 
who  is  obligated  to  deliver  the  property  to  the  Company  in 
New  Hampshire  or  to  a  common  carrier  for  delivery  to  the 
Company  in  New  Hampshire. 
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(2)     You  inquire  whether  the  sales  or  use  tax  applies  to 
the  Company's  purchase  of  a  television  commercial  on  videotape. 
Upon  purchasing  the  commercial,  the  Company  will  transfer  it  to 
a  television  station  for  broadcasting. 

Subdivision  2 (c)  of  Sales  and  Use  Tax  Regulation  830  CMR 
64H.05   ("Advertising  Agencies")  explains  the  application  of 
the  sales  and  use  tax  laws  to  television  commercials. 


It  provides: 

"Broadcast  and  telecast  commercials.    When  a 
producer  or  studio  sells  a  commercial  to  an 
advertising  agency,  or  an  agency,  not  acting 
as  true  agent,  transfers  a  commercial  to  its 
client,  and  the  commercial  is  embodied  in  a 
tangible  form,  such  as  film  or  videotape,  the 
real  object  of  the  transaction  is  a  transfer 
of  tangible  personal  property,  and  a  tax 
applies  to  the  total  amount  paid  by  the 
purchaser  for  the  commercial,  unless  the  sale 
is  for  resale  in  the  regular  course  of  business 
or  for  an  exempt  use.     There  is  no  allowance 
for  musicians'  fees,  other  talent  fees,  or  for 
any  other  expenditure  essential  to  the  produc- 
tion of  the  finished  commercial."* 


Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
purchase  of  a  television  commercial  on  videotape  is  subject 
to  the  sales  or  use  tax;  the  sales  price  of  the  commercial 
on  which  the  tax  is  based  is  the  entire  amount  paid  therefor. 
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Your  client  ("Corporation")   is  a  foreign  corporation  that 
manufactures  high-technology  machine  tools.     You  inquire  whether 
the  Corporation  will  be  required  to  pay  the  Massachusetts  cor- 
porate excise  under  the  following  circumstances - 

The  Corporation  maintains  no  place  of  business  in  Massa- 
chusetts.    It  will  have  no  employees  working  predominantly  in 
Massachusetts,  but  on  occasion  employees  who  reside  in  Virginia 
will  come  into  Massachusetts  for  the  purpose  of  "product  promo- 
tion," and  to  install/  assemble  and  service  products  after  their 
sale.     In  any  given  year,  employees  may  or  may  not  enter  Massa- 
chusetts for  such  purposes. 

Orders  will  be  solicited  in  Massachusetts  by  an  independent 
sales  representative,  resident  in  Massachusetts,  who  will  represent 
other  manufacturers  as  well  as  the  Corporation  and  who  will  be 
compensated  by  cominission  only.     Orders  will  not  be  binding  until 
approved  by  corporate  officers  in  Virginia, 

.  Deliveries  to  Massachusetts  customers  will  be  made  by 
independent  carrier,  f.o.b.  Virginia. 

Every  foreign  corporation  exercising  its  charter,  or 
qualified  to  do  business  or  actually  doing  business  in  Massachu- 
setts, or  owning  or  using  any  part  or  all  of  its  capital,  plant 
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or  any  other  property  in  Massachusetts,  must  pay  the  Massachusetts 
corporate  excise  (G.L.  c.  63,  Section  39) . 

General  Laws  Chapter  63,  Section  39  provides  that: 

"^t7he  excise  levied  herein  is  due  and  payable  on 
any  one  or  all  of  the  following  alternative 
incidents: 

(1)  The  qualification  to  carry  on  or  do 
business  in  this  state  or  the  actual  doing  of 
business  within  the  corainonwealth  in  a  corporate 
form.    The  term  'doing  business'  as  used  herein 
shall  mean  and  include  each  and  every  act, 

'power,  right,  privilege,  or  immunity  exercised 
or  enjoyed  in  the  commonwealth,  as  an  incident 
to  or  by  virtue  of  the  powers  and  privileges 
acquired  by  the  nature  of  such  organizations, 
as  well  as,  the  buying,  selling  or  procuring 
of  services  or  property. 

(2)  The  exercising  of  a  corporation's  charter 
or  the  continuance  of  its  charter  within  the 
commonwealth. 

(3)  The  owning  or  using  any  part  or  all  of 
its  capital,  plant  or  other  property  in  the 
commonwealth  in  a  corporate  capacity. 

It  is  the  purpose  of  this  section  to  require 
the  payment  of  this  excise  to  the  corrimonwealth 
by  foreign  corporations  for  the  enjoyment  under 
the  protection  of  the  laws  of  the  commonwealth, 
of  the  powers,  rights,  privileges  and  immunities 
derived  by  reason  of  the  corporate  form  of 
existence  and  operation." 

Federal  law  establishes  a  threshold  of  in-state  corporate 
ivity  below  which  a  foreign  corporation  may  not  be  subjected 
to  a  state  tax  upon,  or  measured  by,  net  income  derived  from 
interstate  commerce,     15  U.S.C.  Section  381(a)    (1970)  provides:* 

"No  State. shall  have  power  to  impose... a  net 
income  tax  on  the  income  derived  within  such 
State  by  any  person  from  interstate  commerce 
if  the  only  business  activities  within  such 
State  by  or  on  behalf  of  such  person  during 
such  taxable  year  are  either,  or  both,  of  the 
following: 

(1)  the  solicitation  of  orders  by  such  person, 
or  his  representative,  in  such  State  for  sales 
of  tangible  personal  property,  which  orders  are 
sent  outside  the  State  for  approval  or  rejection, 
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and,  if  approved,  are  filled  by  shipn\ent  or 
delivery  from  a  point  outside  the  State;  and 

(2)  the  solicitation  of  orders  by  such 
person,  or  his  representative,  in  such  State 
in  the  name  of  or  for  the  benefit  of  a 
prospective  customer  of  such  person,  if  orders 
by  such  customer  to  such  person  to  enable  such 
customer  to  fill  orders  resulting  from  such 
solicitation  are  orders  described  in  para- 
graph (1)  . " 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Corporation  will  be  liable  for  the  Massachusetts 
corporate  excise  if  its  employees  install,  assemble,  or  service 
products  in  Massachusetts, 

2.  The  Corporation  will  not  be  liable  for  the  corporate 
excise  if  its  only  activity  in  Massachusetts  is   (a)  the 
solicitation  of  orders  by  an  independent  sales  representative, 
which  orders  are  not  binding  until  approved  by  corporate 
officers  in  Virginia,  and  (b)  th^  delivery  of  goods  into 
Massachusetts  by  independent 'carrier ,  f.o.b.  Virginia. 

You  do  not  supply  sufficient  information  to  support  a 
determination  whether  "product  promotion''  constitutes  activity 
beyond  the  threshold  established  in  15  U.S.C.  Section  381  that 
will  subject  the  Corporation  to  the  corporate  excise. 

You  also  inquire  whether  the  Corporation  will  be  liable 
for  the  corporate  excise  if  the  circumstances  are  the  same  as 
described  above,  except  that  the  installation,  assembly  and 
servicing  of  products  will  be  performed  not  by  the  Corporation, 
but  by  a  wholly  owned  subsidiary  corporation  ("Subsidiary"). 

Based  on  the  authorities  cited  above,  it  is  ruled  that  in 
such  circumstances  the  Corporation  will  be  liable  for  the  cor- 
porate excise  if  its  employees  engage  in  "product  promotion" 
activity  in  Massachusetts  beyond  the  threshold  established  in 
15  U.S.C.  Section  381,  or  if,  in  light  of  all  the  facts  and 
circumstances  of  the  case,  the  activities  of  the  Subsidiary 
may  be  regarded  as  activities  of  the  Corporation, 

Nothing  herein  is  to  be  construed  as  a  determination 
whether  the  Corporation  and  the  Subsidiary  will  constitute  a 
unitary  business  the  entire  apportioned  income  of  which  will 
be  included  in  the  income  measure  of  the  corporate  excise. 
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For  information  about  registration  to  do  business  in 
Massachusetts,  you  should  contact: 

Secretary  of  the  Coirmjonwealth 

Corporations  Division 

Room  1717 

1  Ashburton  Place 

Boston,  Massachusetts  02108 

617-727-2850 

After  registration  you  will  be  sent  appropriate  tax  return 
forms. 
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Your  client  ("Corporation")   is  a  manufacturer  of  high-technology 
machine  tools  with  its  headquarters  and  manufacturing  facilities  in 
Virginia.     You  inquire  whether  the  Corporation  must  register  as  a 
Massachusetts  vendor  and  collect  the  Massachusetts  use  tax  on  its 
sales  of  machine  tools  for  use  in  Massachusetts.     You  state  that 
mof-i-  of  the  Corporation's  sales  are  to  manufacturers  for  use  in 
manufacturing  tangible  personal  property,  or  to  educational  institu- 
tions for  use  in  research. 

The  Corporation  maintains  no  place  of  business  in  Massachusetts, 
It  will  have  no  employees  working  predominantly  in  Massachusetts, 
but  on  occasion  employees  who  reside  in  Virginia  will  come  into 
Massachusetts  to  promote  the  Corporation's  products,  and  to  install, 
assemble  and  service  products  after  their  sale. 

Orders  will  be  solicited  in  Massachusetts  by  an  independent 
sales  representative,  resident  in  Massachusetts,  who  will  represent 
other  manufacturers  as  well  as  the  Corporation  and  who  will  be 
cor.ip»rr.sated  by  commission  only.     Orders  will  not  be  binding  until 
apprr^ved  by  corporate  officers  in  Virginia. 

-Deliveries  to  Massachusetts  customers  will  be  made  by  independ- 
ent carrier,  f.o.b.  Virginia. 

Every  person  engaged  iYi  business  as  a  vendor  who  makes  sales 
of  tangible  personal  property  for  storage,  use  or  other  consumption 
in  Massachusetts  must  register  as  a  Massachusetts  vendor  and  collect 
the  use  tax  on  such  sales   (G.L.  c.   641,  ss.  4,   9).     General  Laws 
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Chapter  64H,  Section  1(5)  defines  "engaged  in  business  in  Massachu- 
setts" for  sales  and  use  tax  purposes  as: 

"having  a  business  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of  tangible 
personal  property  by  salesmen,  solicitors,  or 
representatives  in  the  coiranonwealth ,  unless  such 
activity  consists  solely  of  solicitation  by  direct 
mail  or  advertising  via  newspapers,  radio  or 
television;  or  regularly  engaging  in  the  delivery 
of  property  in  the  commonwealth  other  than  by 
common  carrier  or  United  States  mail.     A  person 
shall  be  considered  to  have  a  business  location 
in  the  commonwealth  only  if  such  person  (a)  owns 
or  leases  real  property  within  the  commonwealth; 
(b)  has  one  or  m.ore  employees  located  in  the 
commonwealth;    (c)  regularly  maintains  a  stock  of 
tangible  personal  property  in  the  commonwealth  : 
for  sale  in  the  ordinary  course  of  business;  or 
(d)   regularly  leases  out  tangible  personal  prop- 
erty for  use  in  the  comirionwealth .     For  the 
purposes  of  this  paragraph an  employee  shall 
be  considered  to  be  located  in  the  corranonwealth 
(a)   if  his  service  is  perfonr.ed  entirely  within 
the  commonwealth;  or   (b)   if  his  service  is 
performed  both  within  and  without  the  common- 
wealth, but  in  the  performance  of  his  service  he 
regularly  commences  his  activities  at,  and  returns 
to,  a  place  within  the  commonwealth..." 

Based  on  the  foregoing,  it  is  ruled  that  the  Corporation  must 
register  as  a  Massachusetts  vendor  and  collect  the  use  tax  on  the 
storage,  use  or  other  consumption  of  tangible  personal  property 
it  sells  for  use  in  Massachusetts. 

You  also  inquire  (1)  when  a  vendor  becomes  liable  for  the 
use  tax;  and   (2)  whether  a  vendor's  use  tax  liability  may  be 
shifted  to  the  purchaser. 

Chapter  641,  Section  4  provides  that  a  vendor  making  sales 
for  storage,  use  or  other  consumption  in  Massachusetts 

"shall  at  the  time  of  making  the  sales,  or,  if  the 
stoi'age-,  use  or  other  consumption  of  the  tangible 
personal  property  is  not  then  taxable  hereunder, 
at  the  time  the  storage,  use  or  other  consumption 
becomes  taxable,  collect  the  tax  from  the 
purchaser .The  tax  required  to  be  collected  by 
the  vendor  shall  constitute  a  debt  owed  by  the 
vendor  to  the  commonwealth..." 
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In  determining  the  "sales  price"  of  property  on  which  the  use 
tax  is  based,  any  amount  for  which  credit  is  given  to  the  purchaser 
oy  the  vendor  must  be  included  (G.L.  c.  64H,  s,  1 (14) (b) (ii) ; 

c.  641,  s,  1(1)). 

Accordingly,  a  vendor's  use  tax  liability  arises  when  the 
property  sold  by  him  is  first  stored,  used,  or  otherwise  consumed 
in  Massachusetts   (ordinarily,  when  the  property  is  delivered  in 
Massachusetts) .     The  vendor  is  liable  whether  or  not  the  purchaser 
^ver  reimburses  him  for  the  tax.     The  vendor's  liability  may  not 
oe  shifted  to  the  purchaser.     The  purchaser,  however,  is  also 
liable  for  the  tax  until  the  tax  is  paid  to  the  Commissioner  of 
Revenue  or  the  vendor  gives  him  a  receipt  for  the  tax   (G.L.  c,  641, 


Very  truly  yours, 
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Section  121  of  the  federal  Internal  Revenue  Code  permits 
a  one-time  exclusion  from  gross  income  of  capital  gain  from 
sale  of  a  principal  residence  by  an  individual  who  has  attained 
age  55.     The  federal  Economic  Recovery  Tax  Act  of  1981 
(P.L.   97-34)    raised  the  maximum  amount  of  the  exclusion  from 
$100,000  to  $125,000  for  qualifying  residences  sold  after 
July  20,  1981. 

You  inquire  whether  the  maximum  exclusion  has  been 
increased  for  Massachusetts  income  tax  purposes. 

Massachusetts  gross  income  is  federal  gross  income,  with 
certain  modifications,  deter^T.ined  according  to  the  Internal 
Revenue  Code  as  amended  on  Nover^ber  6,   1978  and  in  effect  for 
the  taxable  year.      (G.L.  c.   62,   ss.   1,  2). 

The  maximum  exclusion  from  gross  income  of  gain  from 
sale  of  a  principal  residence  by  a  taxpayer  55  years  of  age 
or  older  remains  $100,000  for  Massachusetts  personal  income 
tax  purposes . 


Verv  truly  yours^' 


Commissioner  of  Revenue 
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You  inquire  whether  a  corporation  may  take  both  the  deduction 
for  solar  or  wind-powered , installations  set  forth  in  General  Laws 
Chapter  63,  Section  38H  and  the  investment  credit  set  forth  in 
Chapter  63,  Section  31A  with  respect  to  the  same  property. 

General  Laws  Chapter  63,  Section  38P?  allows  a  corporation, 
at  -Its  election,  to  deduct  from  its  gross  income  expenditures 
paid  or  incurred  during  the  taxable  year  with  respect  to  the 
in^-' tallation  of  any  solar  or  wind-powered  climatic  control  or 
water  heating  unit  or  system,  provided  the  unit  or  system  is 
located  in  Massachusetts  and  used  exclusively  in  the  trade  or 
business  of  the  corporation.     Paragraph   (b) (1)   of  Section  38H 
provides  that  the  deduction  is  allowed  only 

"on  condition  that  the  net  income  for  the  taxable 
year  and  all  succeeding  taxable  years  be  computed 
without  any  exemption,  credit  or  deduction  for 
such  expenditures  or  for  depreciation  of  the 
property  other  than  the  deductions  allowed  by 
this  section." 

Section  38H  was  added  by  Chapter  487  of  the  Acts  of  1976. 

Under  Chapter  63,  Section  31A,  manufacturing  corporations, 
research  and  development  corporations,  and  corporations  primarily 
engaged  in  agriculture  or  commercial  fishing  are  allowed  a  credit 
against  the  corporate  excise  for  qualifying  property  acquired, 
constructed,  reconstructed  or  erected  during  the  taxable  year. 
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Paragraph  (d)  of  Section  31A  provides: 


n 


A  corporation  may  elect  to  deduct  the  zunount 
allowable  under  section  thirty-eight  D  or  the 
credit  under  this  section,  but  not  both." 


Section  31A  was  added  by  Chapter  634  of  the  Acts  of  1970. 

Section  38D  of  Chapter  63  allowed  a  corporation,  at  its 
election,  to  deduct  from  its  gross  income  expenditures  paid  or 
incurred  prior  to  January  1,  1980  for  the  construction, 
reconstruction,  erection  or  improvement  of  industrial  waste 
treatment  facilities  or  industrial  air  pollution  control 
facilities.     Section  38D  was  added  by  Chapter  701  of  the  Acts 
of  1966. 

Based  on  the  foregoing,  it  is  ruled  that,  in  computing  its 
corporate  excise,  a  corporation  may  not  take  both  the  deduction 
for  solar  or  wind-powered  installations  set  forth  in  Chapter  63, 
Section  38H  and  the  investment  credit  set  forth  in  Chapter  63, 
Section  31A  with  respect  to  the  same  property. 


y^ery  truly  yours. 
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("Association") 

operates  a  job  training  program  at  the  Job  Corps  Center 

("Job  Corps  Center")   on  behalf  of  the  United  States  Secretary 
of  Labor.     You  inquire  whether  the  Massachusetts  sales  or  use 
tax  applies  to  the  Association's  purchases  of  tangible  personal 
property  attributable  to  operation  of  the  Job  Corps  Center. 

The  Association  is  an  organization  exempt  from  federal 
income  taxation  under  Section  501(c)(6)   of  the  Internal  Revenue 
Code;   it  was  not  organized  for  profit  and  no  part  of  its  net 
earnings  inures  to  the  benefit  of  any  private  shareholder  or 
individual.     Title  to  property  purchased  by  the  Association  in 
the  conduct  of  the  job  training  program  passes  to  the  United 
States,  either  upon  delivery  by  the  vendor  or  thereafter. 

General  Laws  Chapter  6  4H,   Section  5(d)   exempts  from 
taxation  sales  to  the  United  States,  the  Commonwealth  of 
Massachusetts  or  any  political  subdivision  thereof,  or  their 
respective  agencies.     A  purchaser  is  an  "agency"  for  purposes 
of  this  provision  only  if  it  is  a  regularly  constituted  depart- 
ment of  government  or  an  entity  wholly  owned  by  the  government 
>-nnd  exercising  exclusive] y  governmental  functions.  First 
/.^jricultural  National  Bank  v.   State  Tax  Commission,   353  Mass. 
172    (1967)    (reversed  on  other  grounds,   392  U.S.   339  (1968)). 

General  Laws  Chapter  64H,  Section  6(a)   exempts  sales 
which  the  Commonwealth  is  prohibited  from  taxing  under  the 
Constitution  or  laws  of  the  United  States. 
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Under  the  United  States  Constitution,  immunity  from  state 
taxation  is  appropriate  only  when  a  levy  falls  on  the  United 
States  itself,  or  on  an  agency  or  instrumentality  so  closely 
connected  to  the  federal  governraent  that  the  two  cannot 
realistically  be  viewed  as  separate  entities,  as  far  as  the 
activity  being  taxed  is  concerned;  it  is  not  relevant  to  the 
determination  of  inmunity  that  a  contractor  is  purchasing 
property  for  the  federal  government,  or  that  the  federal 
government  shoulders  the  entire  economic  burden  of  the  tax. 

United  States  v.  New  Mexico.    U.S.   ,   102  S.  Ct.  1373 

(1982).. 

29  U.S.C.  s.  939(c)    (Supp.  IV  1961)   provides  that: 

"^t7ransactions  conducted  by  private  for-profit 
contractors  for  Job  Corps  centers  which  they 
are  operating  on  behalf  of  the  Secretary 
/of  Labor7  shall  not  be  considered  as  generat- 
ing cross  receipts." 

Based  on  the  foregoing,  it  is  ruled  that  the  Association's 
purchases  of  tangible  personal  property  attributable  to  operation 
of  the  Job  Corps  Center  are  subject  to  the  sales  or  use  tax. 
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You  inquire  whether  the  sales  or  use  tax  will  apply  to 
the  sale  of  a  fleet  of  motor  vehicles  by  Corporation  A  to 
Corporation  B. 

Corporation  A  is  wholly  owned  by  Corporation  C.  Corpora- 
tion B  is  wholly  owned  by  Corporation  C.or  by  a  wholly-owned 
subsidiary  of  Corporation  C. 

Casual  and  isolated  sales  by  a  vendor  who  is  not  regularly 
engaged  in  the  business  of  making  sales  at  retail  are  exempt 
from  the  sales  tax   (G.L.  c.  64H,  s.  6{c)),  but  casual  and 
isolated  sales  of  motor  vehicles  are  generally  subject  to  the 
use  tax   (G.L.   c.   64H,  s.   6(c);  c.   641,  s.  7(b)). 

Subsection  (9)   of  Sales  and  Use  Tax  Regulation  830  CMR 
6  4H.02   ("Motor  Vehicles")  provides  that,  except  for  certain 
transfers  pursuant  to  business  organizations,  reorganizations, 
and  liquidations  that  are  not  here  relevant,  transfers  of 
motor  vehicles  between  business  enterprises  and  transfers  of 
motor  vehicles  between  an  enterprise  and  a  person  who  owns  an 
interest  in  the  enterprise  are  subject  to  tax. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  of  the 
motor  vehicles  by  Corporation  A  to  Corporation  B  will  be  sub- 
ject to  tax. 


Commissioner  of  Revenue 
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On  behalf  of  the 

you  ask  the  following  questions  about  the  Massachusetts  sales  tax 
treatment  of  secretarial  and  word  processing  transactions  performed 
by  a  secretarial  service: 

1.  Does  the  sales  tax  apply  to  a  secretarial  service's  charges 
for  manually  typing  letters,  address  labels,  envelopes  or  documents? 

2.  A  secretarial  service  supplies  a  customer  with  photocopies 
of  material  typed  or  printed  by  the  service  or  by  the  customer. 

On  its  bill  for  the  copies,  the  service  breaks  out  separate  amounts 
for  the  copies  and  for  the  labor  expended  in  producing  them.  Does 
the  sales  tax  apply  to  the  service's  charges  for  the  copies? 

3.  A  customer  brings  a  secretarial  service  a  resume  or 
manuscript.     Using  a  word  processing  machine,  the  service  records 
the  resume  or  manuscript  on  magnetic  media  and  pri^ts  a  draft. 
The  customer  notes  corrections  and  other  changes  on  the  draft. 
The  service  then  records  the  changes  and  uses  the  word  processing 
machine  to  print  a  final  copy  or  copies  of  the  resume  or  manuscript. 
Does  the  sales  tax  apply  to  the  charge  for  recording  the  resume  or 
manuscript,  printing  the  draft,  recording  changes  in  the  draft,  and 
printing  the  copy  or  copies? 

4.  A  customer  brings  a  secretarial  service  the  text  of  a 
letter  to  be  sent  to  four  persons,  and  the  names  and  addresses 
of  the  addressees.     The  service  prints  the  letters  automatically 
on  its  word  processing  machine.     Is  the  charge  for  the  letters 
subject  to  the  sales  tax? 
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5.  An  attorney  brings  a  secretarial  service  a  "library**  of 
numbered  standard  will  paragraphs.     The  service  records  the 
paragraphs  on  magnetic  media,  and  uses  a  word  processing  machine 
to  print  a  copy  of  the  entire  library  that  is  transferred  to  the 
attorney.     The  attorney  later  requests  a  will  containing  selected 
paragraphs  from  the  library  and  appropriate  names,  dates  cmd  other 
information  unique  to  the  particular  will.     The  service  uses  the 
word  processing  machine  to  prepare  finished  copies  of  the  will. 
Does  the  sales  tax  apply  to  the  charges  for  recording  the  paragraph 
library,   supplying  the  attorney  with  a  printed  copy  of  the  entire 
library,  and  preparing  copies  of  an  individual  will? 

6.  .A  customer  provides  a  secretarial  service  with  2,000 
ncii.vjis  and  addresses  of  persons  to  whom  the  customer  sends  a 
raonthly  mailing.     The  service  uses  a  word  processing  machine  to 
sort  the  information  into  zip  code  sequence  and  record  it  on 
magnetic  media.     Each  month  the  word  processing  machine  prints 
the  names  and  addresses  on  labels  that  the  service  transfers  to 
tiie  customer.     Does  the  sales  tax  apply  to  the  service's  charge 
for  sorting  the  nar.es  and  addresses,  recording  them  on  magnetic 
tape,   and  printing  the  labels  every  month? 

7.  A  customer  brings ' a  secretarial  service  the  text  of  a 
form  letter  and  the  names  and  addresses  of  2  50  persons  to  whom 
the  letter  will  be  sent.     The  service  uses  a  word  processing 
machine  to  record  the  text,  names  and  addrfesses  on  magnetic  media, 
and  to  print  2  50  copies  of  the  letter^  one  tc  each  of  the  addres- 
sees.    The  machine  also  prints  the  names  and  addresses  on  250 
envelopes.     Does  the  sales  tax  apply  to  the  charge  for  recording 
the  text,  names  and  addresses,  printing  the  250  copies  of  the 
letter,  and  printing  the  names  and  addresses  on  the  envelopes? 

Massachusetts  General  Laws  Chapter  6  4H,  Section  2  imposes 
a  tax  on  sales  at  retail  of  tangible  personal  property. 

"Sale"  includes: 

" (e)  A  transfer  for  a  consideration  of  the  title  or 
possession  of  tangible  personal  property  which  has 
been  produced,  fabricated  or  printed  to  the  special 
order  of  the  customer,  or  of  any  publication. 

Zand? 

(f)  The  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by  duplicat- 
ing written  or  printed  matter  in  any  other  manner, 
including  the  services  of  collecting,  compiling  or 
analyzing  information  of  any  kind  or  nature  and 
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furnishing  reports  thereof  to  other  persons,  but 
excluding  the  furnishing  of  information  which  is 
personal  or  individual  in  nature  and  v;hich  is  not 
or  may  not  be  substantially  incorporated  in  reports 
furnished  to  other  persons  "   (G.L.  c.  64H,  s.  1(12)). 

Section  1(14)  of  Chapter  64H  provides  that  any  amount  paid 
for  any  services  that  are  a  part  of  a  sale  must  be  included  in 
determining  the  sales  price  of  property  on  which  the  sales  tax 
is  based,  and  that  no  deduction  may  be  taken  on  account  of  the 
cost  of  materials  used,  labor  or  service  cost,  or  other  expenses. 
On  the  other  hand,  Section  1(13) (c)   of  Chapter  64K  excludes  from 
the  definition  of  "sale  at  retail"  personal  service  transactions 
which  involve  no  sale  of  tangible  personal  property  or  which 
involve  sales  as  inconsequential  elements  for  which  no  separate 
charges  are  made. 

The  Department  of  Revenue's  amended  sales  and  use  tax  regula- 
tion on  printing   (830  CMR  64H.04)   provides  in  Subsection  (4)  that 
when  a  printer  charges  his  customer  for  services  that  are  a  part 
of  the  production  of  printed  matter,  such  as  overtime  set  up 
charges,  eirl>ossing,  binding  operations  and  similar  activities, 
the  printer  shall  collect  k  sales  tax  on  the  total  fee  without 
any  deduction  for  the  part  of  the  fee  attributable  to  these 
services  which  the  printer  provides.     The  regulation  further 
states  in  Division   (5)  (b)   that  when  a_  printer  provides  the 
envelopes,  either  plain  or  printed  with  a  logo  type,  return- 
address,  self-address  or  any  other  type  of  imprint  for  the 
purpose  of  mailing,  he  must  collect  a  sales  tax  on  the  total  fee 
charged  for  the  envelopes   (exclusive  of  separately-stated  postage, 
if  any) . 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Charges  imposed  by  a  secretarial  service  for  manually 
typing  letters,  address  labels,  envelopes  or  documents  are  not 
subject  to  the  sales  tax. 

2.  Sales  by  a  secretarial  service  of  photocopies  are  subject 
to  tax,  whether  or  not  the  service  typed  or  printed  the  photocopied 
material.     The  sales  price  on  which  the  tax  is  based  includes  any 
amount  broken  out  for  labor  expended  in  producing  the  copies. 

3.  When  a  secretarial  service  uses  a  word  processing  machine 
to  produce  a  resume  or  manuscript  for  a  customer,  the  sales  tax 
applies  to  the  entire  charge  therefor,  even  if  separate  amounts 
are  broken  out  on  the  bill  to  the  customer. 
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4.  When  a  secretarial  service  uses  a  word  processing  machine 
to  produce  four  letters,  identicul  except  for  the  names  and 
addresses  of  the  addressees,  the  sales  tax  applies  to  the  entire 
charge  therefor. 

5.  When  a  secretarial  service,  using  a  word  processing 
machine,  records  a  library  of  standard  will  paragraphs  on  magnetic 
media  for  an  attorney,  supplies  him  with  a  copy  of  the  entire 
library,  and  prepares  copies  of  an  individual  will  containing 
selected  paragraphs  and  information  unique  to  that  will,  the  sales 
tax  applies  to  the  entire  charge  therefor,  even  if  separate  amounts 
are  broken  out  on  the  bill  or  bills  to  the  attorney, 

6.  'When  a  secretarial  service  uses  a  word  processing  machine 
to  sort  2,000  names  and  addresses  for  a  monthly  m.ailing  and  record 
them  on  magnetic  media,  and  charges  its  customer  for  sorting  the 
names  and  addresses,  recording  them  and  printing  the  names  and 
addresses  each  month  on  labels,  the  sales  tax  applies  to  the  entire 
charge  therefor,  even  if  separate  amounts  are  broken  out  on  the 
bill  or  bills  to  the  customer. 

7.  When  a  secretarial  service  uses  a  word  processing  machine 
to  prepare  250  copies  of  a (form  letter,  identical  except  for  names 
and  addresses  of  addressees,  and  250  addressed  envelopes,  the  sales 
tax  applies  to  the  entire  charge  therefor,  even  if  separate  amounts 
are  broken  out  on  the  bill  to  the  customer   (but  separately-stated 
postage  is  not  subject  to  tax) ,  ~ 

A  secretarial  service  is  the  consumer  of  the  paper  and  other 
materials  it  uses  in  typing  which  is  not  subject  to  tax;  the 
service  must  pay  the  sales  tax  when  purchasing  such  materials. 

ISThen  a  secretarial  service  purchases  paper,  envelopes  or 
other  materials  that  it  will  resell  or  that  become  an  ingredient 
or  component  part  of  tangible  personal  property  that  it  will 
sell,  it  may  give  a  resale  certificate   (Form  ST-4)  or  an  exempt 
use  certificate   (Form  ST-12) ,  as  appropriate,  in  lieu  of  paying 
the  tax  on  such  purchases. 

A  secretarial  service  which  uses  the  same  materials  both 
in  non-taxable  typing  and  in  sales  of  photocopies  or  printed 
matter  may  give  a  resale  or  exempt  use  certificate  in  lieu  of 
paying  the  tax  on  its  purchases  of  such  materials.  However, 
it  must  pay  a  use  tax  on  materials  that  it  uses  in  non-taxable 
typing  at  the  time  of  such  use. 

You  also  inquire  at  what  rate  the  sales  tax  applies.  The 
Massachusetts  sales  and  use  tax  rate  is  five  per  cent  (G.L.  c.  64H, 


s.  2)  . 
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You  inquire  as  to  the  Massachusetts  income  tax  treatment  of 
employee  stock  options  which  for  federal  purposes  qualify  as 
Incentive  Stock  Options.  ' 

Massachusetts  General  Laws  Chapter  62,  Section  2  provides 
that  Massachusetts  gross  income  is  fe_deral  gross  income  with 
certain  modifications.     Massachusetts  determines  federal  gross 
income  according  to  the  Internal  Revenue  Code  as  amended  on 
November  6,  1978  and  in  effect  for  the  taxable  year  ("1978  Code"). 
(M.G.L.  c.  62,  s.  1(c)).     Massachusetts  gross  income  is  divided 
into  Part  A  taxable  income,  which  is  taxed  at  the  rate  of  10%, 
and  Part  B  taxable  income,  which  is  taxed  at  the  rate  of  5%. 
Part  A  income  is  composed  of  dividends,  net  capital  gain  and 
interest  other  than  interest  on  savings  deposits  in  banking 
institutions  in  Massachusetts.     Part  B  income  is  all  other 
income  subject  to  taxation. 

Under  Section  421(a)  of  the  1978  Code,  an  employee  does 
not  recognize  income  on  the  grant  or  exercise  of  a  qualified 
stock  option  if  the  holding  period  and  definitional  requirements 
of  Section  422  are  met.     Upon  the  disposition  of  stock  acquired 
through  the  exercise  of  the  option  and  held  for  more  than  three 
years,  the  amount  realized  on  the  sale,  less  the  option  price 
is  taxed  as  long-term  capital  gain.     Option  price  means  the 
price  at  which  the  stock  subject  to  the  option  is  purchased. 

If  stock  acquired  under  a  qualified  stock  option  is  sold 
within  three  years  of  acquisition,  Section  421(b)  of  the  1978 
Code  controls  the  income  tax  treatment  of  the  transaction. 
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The  excess  of  the  fair  market  value  of  the  stock  at  the  date  the 
option  was  exercised  over  the  amount  paid  for  the  stock  is  t20ced 
as  compensation  at  the  time  the  stock  is  sold.     Any  additional 
profit  is  taxed  as  capital  gain,     (U.S.  Treas.  Reg.  ss,  1. 421-8 (b), 
1.422-l(b)). 

Section  422,  governing  treatment  of  qualified  stock  options, 
applies  to  options  granted  after  December  31,  1963  and  before 
May  21,  1976,  and  to  options  granted  after  May  20,  1976,  under 
plans  existing  prior  to  May  21,  1976,  if  exercised  before  May  21, 
1981. 

Section  33  of  the  1978  Code  governs  the  taxation  of  property 
transferred  to  an  employee  in  connection  with  the  performance  of 
services.     Under  Section  83,  which  generally  governs  the  treat- 
ment of  non-qualified  stock  options,  an  option  having  no  readily 
ascertainable  fair  market  value  when  granted  is  taxed  as  compen- 
sation at  the  time  the  option  is  exercised.     The  amount  taxable 
is  the  difference  between  the  fair  market  value  of  the  stock  on 
the  date  the  option  is  exercised  and  the  eonount  paid  for  the 
stock.     If  an  option  has  a  readily  ascertainable  value  when 
granted,  the  difference  between  the  fair  market  value  of  the 
option  when  granted  and  the  amount  paid  for  the  option  is  treated 
as  compensation  in  the  year  the,  option  is  granted  and  no  income 
is  recognized  on  the  exercise  of  the  option. 

An  employee's  basis  in  stock  acquired  through  the  exercise 
of  a  non-qualified  stock  option  is  the  sum  of  the  amount  paid 
for  the  stock  and  the  amount  of  income  realized  by  the  employee 
on  the  exercise  or  receipt  of  the  option.     Upon  the  employee's 
sale  of  the  stock  any  further  appreciation  in  value  is  capital 
gain. 

Section  422A,  which  was  added  to  the  Internal  Revenue  Code 
by  Section  251(a)   of  the  Economic  Recovery  Tax  Act  of  1981 
("ERTA") ,  defines  an  Incentive  Stock  Option   ("ISO")   as  an  option 
granted  to  an  individual  for  any  reason  connected  with  his 
employment  by  a  corporation.     An  employee  is  not  taixed  when  he 
is  granted  or  exercises  an  ISO.     When  the  stock  received  on  the 
exercise  of  the  option  and  held  for  the  required  period,  one  year, 
is  sold  the  employee  realizes  capital  gain  income.     Section  422A 
applies  to  options  granted  after  December  31,   1980;   Section  422A 
also  applies  to  options  originally  granted  after  December  31,  1975 
and  exercised  on  or  after  or  outstanding  on  January  1,  1981  if  the 
corporation  granting  the  option  elects  to  have  this  section  apply 
to  the  option. 

You  request  rulings  regarding  the  Massachusetts  tax  treat- 
ment of  stock  options  in  the  following  situations. 
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1.  An  employee  exercised  a  stock  option  prior  to  May  21, 
19  81  which  was  originally  granted  as  a  qualified  stock  option 
under  IRC  Section  422.     Subsequent  to  exercise  of  the  option  and 
before  sale  of  the  stock,  the  employer  elected  to  treat  the  option 
as  an  ISO  under  the  transitional  ru3 es  of  ERTA  Section  251(c). 

The  employee  sells  the  ISO  shares  one  year  from  the  date  of 
exercise  and  two  years  from  the  date  of  grant.  For  federal 
purposes  the  options  are  ISO's. 

It  is  ruled  that  the  employee  has  no  taxable  income  for 
Massachusetts  income  tax  purposes  at  the  time  of  the  grant  or 
exercise  of  the  option.     Upon  disposition  of  the  stock  prior 
to  the  expiration  of  the  holding  period  in  Section  422  of  the 
1978  Code,  the  difference  between  the  amount  paid  for  the  stock 
and  its  fair  market  value  on  the  date  the  option  was  exercised 
is  Part  B  taxable  income  in  the  year  of  disposition.  The 
employee's  basis  in  the  stock  sold  is  increased  by  the  amount 
of  Part  B  income  recognized.     Amounts  received  in  excess  of 
basis  are  Part  A  income. 

2.  Same  facts  as   (1)  except  that  the  ISO  shares  are  sold 
more  than  three  years  from  the  date  of  exercise,  thus  meeting 
the  holding  period  required  of  IRC  Section  422(a)(1), 

It  is  ruled  that  the  employee  has  exercised  a  qualified 
stock  option  under  Section  4  22  of  the  19  7  8  Code.     He  has  no 
taxable  income  at  the  time  of  grant  or  exercise  of  the  option. 
Upon  sale  of  the  employee's  stock  the  difference  between  the 
amount  realized  on  the  sale  and  the  amount  paid  for  the  stock 
is  Part  A  income. 

3.  An  employee  is  granted  an  ISO  in  19c 2  under  a  new 
option  plan  meeting  all  tne  conditions  of  IRC  Section  422A. 
The  employee  exercises  the  option  in  19  82,     The  shares  are 
sold  in  1984=  m.eeting  the  holding  requirements  for  ISO's. 

4.  An  employee  was  granted  a  stock  option  in  1980  under 
a  non-qualified  plan.     Prior  to  exercise,  the  plan  and  options 
were  amended  under  the  transitional  rales  of  ERTA  Section  251(c) 
and  a  valid  ISO  election  was  mcde  by  rhe  employer.     The  ISO's 
were  exercised  in  190  2  and  the  stock  was  sold  by  the  employee 

in  1984,  meeting  the  ISO  holding  period  requirement, 

.    With  respect  to   (3)    and   (4)   it  is  ruled  that  the  employees 
have  exercised  non-qualified  stock  options.     If  the  options  had 
readily  ascertainable  fair  market  values  when  granted,  the 
difference  betv.^een  the  value  of  the  option  when  granted  and  the 
amount  paid  for  the  option  is  Part  B  income  in  the  year  granted. 
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If  the  options  had  no  readily  ascertainable  fair  market  values 
when  granted  the  difference  between  the  value  of  the  stock  on 
the  date  the  option  is  exercised  and  the  amount  paid  for  the 
stock  is  Part  B  income  in  the  year  exercised.     The  employee's 
basis  in  the  stock  acquired  thi'ough  the  exercise  of  the  option 
is  the  sum  of  the  amount  paid  for  the  stock  and  the  amount  of 
Part  B  income  realized  by  the  employee  on  the  receipt  or 
exercise  of  the  option.     Upon  sale  of  the  stock,  the  difference 
between  the  amount  realized  on  tne  sale  and  the  basis  is  Part  A 
income  or  loss. 
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You- inquire  whether  sales  by  your  Company  of  infusion  pumps 
used  to  deliver  drugs  to  patients  and  related  disposables,  such 
as  batteries  and  tubing,  are  subject  to  the  Massachusetts  sales 
tax.     These  items  are  used'  to  infuse  insulin,  nutritional  products 
and  drugs.     They  are  sold  to  patients  on  prescription  and  to 
hospitals  and  physicians. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(1)  exempts 
from  tax  sales  of  "medicine,  insulin  needles  and  insulin  syringes 
on  prescriptions  of  registered  physicians  and^sales  of  insulin; 
sales  of  oxygen,  blood  or  blood  plasma. ., ^and7  sales  of  artificial 
limbs,  artificial  eyes,  hearing  aids  and  other  equipment  worn  as 
a  correction  or  substitute  for  any  functioning  portion  of  the 
body..." 

Chapter  64H,  Section  6(e)  exempts  from  tax  sales  to  any  cor- 
poration, foundation,  organization  or  institution  exempt  from 
taxation  under  Section  501(c) (3)  of  the  Internal  Revenue  Code 
which  uses  its  purchases  in  the  conduct  of  the  organization  and 
holds  a  certificate  of  exemption  from  the  Commissioner  of  Revenue. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.     Sales  on  prescriptions  of  registered  physicians  of 
infusion  pumps  used  to  deliver  insulin  are  not  subject  to  the 
Massachusetts  sales  tax. 
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2.     Sales  of  infusion  pumps,  other  than  those  purchased  on 
prescription  for  use  with  insulin,  and  related  disposables  such 
as  batteries  and  tubing,  are  taxable,  except  where  the  sales  are 
made  to  an  organization  exempt  from  taxation  under  Section  501(c)(3) 
of  the  Internal  Revenue  Code  which  uses  its  purchases  in  the 
conduct  of  the  organization  and  holds  a  certificate  of  exemption 
(Form  ST-2)   from  the  Commissioner  of  Revenue. 
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("Company")   is  a  major  oil  company  that  sells 
tangible  personal  property,  including  motor  fuels,  to  the 
Consolidated  Rail  Corporation  ("Conrail")  and  the  National  Rail- 
road Passenger  Corporation  ("Amtrak").     You  inquire  whether  the 
Massachusetts  gasoline,  special  fuels,  and  sales  and  use  taixes 
apply  with  respect  to  the  Company's  sales  to  Conrail  and  Amtrak. 

Conrail  is  a  for-profit  corporation  which  was  established 
in  1974  to  provide  a  rail  service  system  in  the  Midwest  and 
Northeast  regions  of  the  United  States   (P,L.  93-236,  Title  III, 
s.  301). 

Section  1140(a)   of  the  Omnibus  Budget  Reconciliation  Act 
of  1981   (P.L.  97-35)   states  that  Conrail  "shall  be  exempt  from 
liability  for  any  State  tax,  except  for  any  tax  imposed  by  any 
political  subdivision  of  a  State",  until  the  interest  of  the 
United  States  in  the  common  stock  of  the  Corporation  is  sold. 

Amtrak  was  created  in  1970  as  a  for-profit  corporation  to 
provide  intercity  rail  passenger  service   (P.L.  91-518,  Title  III, 
s.  301). 

Title  I  of  the  Department  of  Transportation  and  Related 
Agencies  Appropriation  Act,  1982    (P,L.  97-102)  ,  V7hich  was 
effective  for  the  fiscal  year  ending  September  30,  1982,  stated 
with  respect  to  Amtrak  that 
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"none  of  the  funds  appropriated  for  the  benefit 
of  the  Corporation  pursuant  to  this  Act  or  the 
revenues  or  other  assets  of  the  Corporation  or 
any  railroad  subsidiary  thereof  shall  be  avail- 
able for  payment  to  any  Srate,  political  sub- 
division of  a  State,  or  local  taxing  authority 
for  any  taxes  or  other  fees  levied  on  the  Cor- 
poration. " 

Title  I,  Chapter  XII  of  the  Supplemental  Appropriations  Act, 
1982   (P.L.  97-257)  provides  with  respect  to  Amtrak  that, 

''^n7otwithstanding  any  other  provision  of  law, 
^the  Corporation/  shall  be  exempt  from  any 
taxes  or  other  fees  imposed  by  any  State, 
political  subdivision  of  a  State,  or  local 
taxing  authority  which  are  levied  on  the  Cor- 
poration, or  any  railroad  subsidiary  thereof, 
from  and  after  October  1,  1981,  including 
such  taxes  and  fees  levied  after  September  30, 
1982". 


The  ultimate  burden  of  the  gasoline,  special  fuels,  and 
sales  and  use  taxes  is  borne  by  the  retail  purchaser  of  the 
property  sold,  notwithstanding  the  fact  that  the  legal  incidence 
of  the  tax  may  lie  elsewhere  '(G.L.   c.  64A,  ss.  4,   9;   c.  64E, 
ss.    4,    10;   c.   64H,   ss.   2,    3;   c.    641,   ss.    3,  4). 

Sales  which  the  Commonwealth  is  prohibited  from  taixing  under 
the  Constitution  or  laws  of  the  United  States  are  specifically 
exempted  from  the  sales  and  use  taxes  (G.L.  c.  .64H,  s.  6(a); 
G.L.   c.   641,  s.   7 (b) ) „ 

Based  on  the  foregoing,  it  is  ruled  that  the  gasoline, 
special  fuels  and  sales  and  use  taxes  do  not  apply  with  respect 
to  the  Company's  sales  to  Conrail  and  Aiutrak. 

^.Vary  truly  yours, 


Commissioner  of  Re 


venue 
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You  inquire  at  what  point  the  Massachusetts  sales  tax 
becomes  due,  and  whether  a  vendor  may  recover  sales  taxes 
paid  to  the  Coninonwealth  with  respect  to  sales  that  result 
in  bad  debts. 

General  Laws  Chapter  54H,  Section  2  imposes  the  sales 
tax  on  sales  at  retail  of  tangible  personal  property  in  the 
Commonwealth  by  any  vendor.     "Sale"  generally  means  any  trans- 
fer of  title  or  possession,  or  both,  of  tangible  personal 
property  for  a  consideration   (G.L.  c.  64H,  s.   1(12) (a)). 
I'Jhen  added  to  the  sales  price  of  property,  the  sales  tax  is 
a  debt  from  the  purchaser  to  the  vendor,  recoverable  at  law 
in  the  same  manner  as  other  debts   (G.L.  c.  64H,  s.  3). 

In  determining  the  sales  price  of  property  on  V7hich  the 
sales  tax  is  based,  any  amount  for  which  credit  is  given  to 
the  purchaser  by  the  vendor  must  be  included  (G.L.  c.  64H, 
s.  1(14) (b) (ii)) . 

Therefore,  a  vendor  becomes  liable  for  the  sales  tax 
at  the  time  a  sale  of  tangible  personal  property  takes 
place,  whether  or  not  the  purchaser  ever  pays  the  purchase 
price  or  reimburses  the  vendor  for  the  tax.     Bad  debts  do  not 
give  rise  to  a  right  to  recover  sales  taxes  paid  to. the 
"Commonwealth . 

^.Very  truly  yours, 
'"■"^ommi^^ioner  of  Revenue 
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You  and  your  husband,  doing  business  as  ,  sej.1 

computer  software  and  "firmware,"  using  your  home  as  your  office. 
You  have  purchased  a  desk-top  copier  for  use  in  your  home  in 
reproducing  manuals  and  other  documents  that  you  sell  in  con- 
nection with  your  sales  of  software  and  firmware.     You  ask 
whether  the  sales  tax  applied  to  your  purchase  of  the  copier. 

General  Laws  Chapter  6  4K,  Section  6(s)   exempts  from  the 
sales  tax  sales  of  machinery,  or  replacement  parts  thereof, 
used  directly  and  exclusively  in  an  industrial  plant  in  the 
actual  manufacture,  conversion  or  processing  of  tangible 
personal  property  to  be  sold.     "Industrial  plant"  is  defined 
in  Section  6(s)   as  "a  factory  at  a  fixed  location  primarily 
engaged  in  the  manufacture,  conversion  or  processing  of 
tangible  personal  property  to  be  sold  in  the  regular  course 
of  business. " 

Since  your  home  is  not  an  industrial  plant,  it  is  ruled 
that  your  purchase  of  the  copier  was  subject  to  tax, 

3/ery  truly  yours, 
Commissioner  of  Rev^ue 
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You  represent  a  company  ("Company")  that  produces  and  sells 
videotape  recordings.     Some  of  its  customers  are  individuals  who 
engage  the  Company  to  make  videotapes  of  social  events,  such  as 
weddings  and  bar  mitzvahs.     Others  are  businesses  that  purchase 
videotapes  from  the  Company  for  use  in  training  their  employees. 
You  inquire  whether  the  Company's  charges  for  the  videotape 
recordings  are  subject  to  the  sales  tax. 

General  Laws  Chapter  64H,  Section  2  imposes  the  sales  tax 
on  sales  at  retail  of  tangible  personal  property. 

Section  1(14)  of  Chapter  64H  provides  that  any  amount  paid 
for  any  services  that  are  a  part  of  a  sale  must  be  included  in 
determining  the  sales  price  of  property  on  which  tJie  sales  tax 
is  based,  and  that  no  deduction  may  be  taken  on  account  of  the 
cost  of  materials  used,  labor  or  service  cost,  or  other  expenses. 

Section  1(13) (c)  of  Chapter  64H  excludes  from  the  definition 
of  "sale  at  retail"  personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconsequential  elements  for 
which  no  separate  charges  are  made.     The  Massachusetts  Supreme 
Judicial  Court  held  in  Houghton  Mifflin  Co.  v.  State  Tax  Commis- 
sion that  the  sale  of  reproduction  proofs  to  a  book  publisher 
was  a  retail  sale  and  not  a  personal  service  transaction  exempt 
from  sales  tax  under  Chapter  64H,  Section  1(13).     The  Court 
declared  that 
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"^t/he  cost  of  labor  is  often  a  major  cost  of 
producing  an  object  for  sale.     That  circumstance 
is  not  the  significant  factor,  however,  in 
determining  whether  sale  is  an  inconsequential 
element  of  a  personal  service  transaction. . . 
The  test  is  the  object  of  the  transaction.  If 
the  buyer's  fundamental  object  is  to  obtain 
the  item  of  personal  property  transferred  to 
it,  the  sale  of  that  property  cannot  reasonably 
be  considered  'inconsequential'  and  the  trans- 
action cannot  reasonably  be  considered  one  for 

.personal  service."     (373  Mass.  772,  775  (1977).) 

Chapter  64H,  Section  6 (m)   sets  forth  an  exemption  from  the 
sales  tax  for  sales  of  motion  picture  films,  but  the  exemption 
is  limited  to  sales  "for  commercial  exhibition."  i 

Based  on  the  foregoing,  it  is  ruled  that  the  CompcUiy's 
charges  for  videotape  recordings  are  subject  to  the  sales  tax. 
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You  inquire  about  the  application  of  the  sales  and  use 
taxes  to  sales  of  printed  matter  by 

("Company")  and  to  the  Company's  purchases  of  paper  and 
other  materials  that  become  a  part  of  the  printed  matter  the 
Company  sells. 

The  Company  uses  a  word  processing  machine  to  compose 
and  print  letters  to  be  mailed  to  designees  of  its  clients. 
Typically,  a  client  brings  the  Company  the  basic  text  of  a 
solicitation  letter,  and  the  names  and  addresses  of  prospec- 
tive customers  to  whom,  the  letter  will  be  sent.     The  Company 
uses  its  word  processing  machine  to  print  a  letter  to  each 
addressee.     (The  letters  are  often  personalized  by  inclusion 
of  information  unique  to  an  addressee  or  class  of  addressees.) 
The  Company  also  prints  any  enclosures  to  be  sent  with  the 
letters  as  well  as  the  envelopes  in  which  they  will  be  mailed. 
It  then  delivers  the  printed  matter  to  a  Massachusetts  mailing 
house,  which  folds  the  letters  and  inserts  the  letters  and 
enclosures  in  the  envelopes.     The  mailing  house  then  delivers 
the  letters  to  a  post  office  for  mailing  (or,  occasionally, 
ships  the  letters  directly  to  the  client,  which  itself  arranges 
the  mailing) . 

The  Company  bills  its  customers  separately  for  (1)  mate- 
rials that  it  purchases  for  incorporation  into  the  printed 
matter  it  sells;   (2)   "computer  processing;"   (3)  "professional 
copy  and  coordination;"  and  (4)  the  mailing  services  described 
2d)ove. 
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You  state  that  by  far  the  greater  portion  of  the  printed 
matter  sold  by  the  Company  is  mailed  to  out-of-state  addressees. 
You  also  state  that  in  some  instances  the  Company's  client 
provides  the  paper  and  envelopes  imprinted  by  the  Company. 

"Sale"  is  defined  for  sales  and  use  tax  purposes  as  includ- 
ing: 

"(a)  Any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,  lease,  rental,  conditional  or 
otherwise,  of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  by  any  means 
whatsoever. 

(b)  The  producing,  fabricating,  processing,  print- 
ing or  imprinting  of  tangible  personal  property 
for  a  consideration  for  consumers  who  furnish 
either  directly  or  indirectly  the  materials  used 
in  the  producing,  fabricating,  processing,  print- 
ing or  imprinting. 

^and? 

(e)  A  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property 
which  has  been  produced,  fabricated  or  printed 
to  the  special  order  of  the  customer,  or  of  any 
publication."     (G.L.  c.  64H,  s.  1(12).) 

In  determining  the  sales  price  of  property  on  which  the 
sales  tax  is  based,  no  deduction  may  be  taken  on  account  of 
the  cost  of  materials  used,  labor  or  service  cost,  or  other 
expenses ,  and  any  amount  paid  for  any  services  that  are  a 
part  of  a  sale  must  be  included  (G.L.  c,  64H,  s.  1(14)). 

General  Laws  Chapter  64H,  Section  6(ff)  provides  an 
exemption  from  the  sales  and  use  taxes  for: 

"^s7ales  of  printed  material  which  is  manufactured 
in  the  Commonwealth  to  the  special  order  of  a 
purchaser,  to  the  extent  such  material  is 
delivered  to  an  interstate  carrier,  a  mailing 
house  or  a  United  States  Post  Office  for 
delivery  or  mailing  to  a  purchaser  located  • 
outside  the  commonwealth  or  to  a  purchaser's 
designee  located  outside  the  Commonwealth." 

Sales  of  materials  that  become  an  ingredient  or  component 
part  of  tangible  personal  property  to  be  sold  are  also  exempt 
(G.L.  c.   64H,  s.   6 (r) ) . 


LR  82-116 


-  3  - 


December  3,  1982 


Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  sales  or  use  tax  applies  to  the  Company's  sales 
of  printed  matter  that  is  mailed  to  a  Massachusetts  addressee 
or  shipped  by  the  mailing  house  to  a  Massachusetts  client  of 
the  Company,  whether  the  Company  or  the  client  provides  the 
paper  and  other  materials  used  in  the  printing.     The  sales 
price  of  the  printed  matter  on  which  the  tax  is  based  includes 
the  charges  imposed  by  the  Company  for  materials,  "computer 
processing,"  and  "professional  copy  and  coordination."  It 
also  includes  the  Company's  charge  for  the  mailing  services, 
except  for  any  separately-stated  postage. 

2.  The  Company's  sales  of  printed  matter  that  is  mailed 
by  the  mailing  house  to  out-of-state  addressees  of  a  client 
are  not  subject  to  the  sales  or  use  tax. 

3.  The  Company's  purchases  of  paper  emd  other  materials 
that  become  part  of  the  printed  matter  it  sells  are  not  sub- 
ject to  the  sales  or  use  tax;  it  may  give  an  exempt  use 
certificate  (Form  ST-12)  in  lieu  of  paying  the  tax  on  its 
purchases  of  such  items. 

You  state  that  it  is  difficult  for  the  Company  to 
determine  precisely  vrhat  percentage  of  the  printed  matter 
it  sells  is  to  be  sent  to  out-of-state  addressees.  You 
therefore  request  a  ruling  that  the  Company  may  use  a 
periodic  statistical  sampling  of  its  sales  to  determine 
the  portion  of  its  sales  that  is  taxable. 

General  Laws  Chapter  64H,  Section  9  and  General  Laws 
Chapter  641,  Section  11  provide: 

"Upon  application  of  a  vendor,  the  commis- 
sioner may  issue  a  classified  permit 
establishing  such  vendor's  percentage  of 
exempt  sales.     Such  classified  permits  may 
be  amended  or  revoked  as  to  classification 
whenever  the  commissioner  shall  determine 
that  the  percentage  of  exempt  sales  is  in- 
accurate or  that  such  classification  is 
not  appropriate." 

The  Company  may  apply  for  a  classified  permit  establish- 
ing its  percentage  of  exempt  sales  by  writing  to  the  Department 
of  Revenue's  Division  of  Audit,  215  First  Street,  Cambridge, 
Massachusetts  02142. 
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It  is  the  practice  of  the  Department  to  issue  a  classified 
permit  only  after  conducting  a  complete  audit  to  ascertain  the 
vendor's  percentage  of  exempt  sales.     A  classified  penuit  does 
not  relieve  a  vendor  of  his  obligation  to  collect  the  proper 
amount  of  tax  from  his  customer. 
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You  inquire  whether  the  Massachusetts  sales  or  use  t2uc  applies 
to  separately-stated  charges  imposed  by  ( "Coitipany") 

for  assembly  of  its  products. 

The  Company  manufactures  and  sells  office  "work  units,"  each 
of  which  consists  of  an  enclosed  work  area,  work  surfaces,  shelves 
and  drawers.     The  work  units  are  free  standing,  that  is,  they  are 
not  affixed  to  the  premises  in  which  they  are  located. 

The  Company  ships  the  units  in  parts  to  the  place  where  they 
will  be  used.     There,  the  units  are  assembled  by  employees  of  the 
Company  or  by  independent  contractors  engaged  by  the  Compamy.     In  • 
either  case,  the  Company  sets  forth  a  separate  charge  for  assembly 
of  the  units  on  its  invoice  to  its  customer. 

In  determining  the  sales  price  of  property  on  which  the 
Massachusetts  sales  and  use  taxes  are  based,  no  deduction  may  be 
taken  on  account  of  the  cost  of  materials  used,  labor  or  service 
cost,  or  other  expenses,  and  any  amount  paid  for  any  services  that 
are  a  part  of  a  sale  must  be  included  (G.L.  c.  64H,  s.  1(14)). 

>    Separately-stated  charges  for  installation  of  property  sold 
(as,  for  example,  separate  hook-up  charges  imposed  by  a  vendor 
of  gas  ranges)   are  not  part  of  the  sales  price  (G.L.  c,  64H, 
s.  1 (14) (c) (iii) ) .     Assembly  is  not  considered  installation  for 
purposes  of  this  rule. 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  assembly  of  the  work  units  are  subject  to  the 
sales  or  use  taix. 


Very  truly  yours. 


Commissioner  of  Revenue 
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The 


Collaborative  is 


an  educational  collaborative  formed  by  several  school  coinirj.ttees 
to  conduct  joint  educational  programs  to  supplement  or  strengthen 
school  programs  and  services  pursuant  to  General  Laws  Chapter  40, 
Section  4E.    You  worked  for  the  Collaborative  from  October  27,  1975 
through  August  31,  1981.     During  that  period  Collaborative  employees 
were  not  considered  eligible  for  participation  in  a  public  pension 
system.     It  was  subsequently  determined  that  you  were  eligible  for 
such  participation. 

The  County  Retirement  System  permitted  you  to 

purchase  credit  for  that  period  of  time  during  which  you  worked 
for  the  Collaborative  but  were  considered  ineligible  for  member- 
ship in  a  state  or  local  retirement  system.    This  could  be  done 
by  paying  into  the  retirement  system  a  lump  sum  equal  to  the  amount 
which  would  have  been  withheld  as  regular  deductions  for  retirement 
purposes  from  your  compensation  had  you  been  a  public  employee  for 
pension  purposes,  plus  the  interest  which  would  have  accrued  on 
such  deductions. 

You  made  the  lump-sum  make-up  payment  for  the  period  from 
October  27,  197  5  to  August  31,  1981  in  1982.     The  total  payment 
was  $5,689.57;  $4,500.45  in  retirement  deduction  equivalent  and 
$1,189.12  in  interest  equivalent.     You  request  a  ruling  as  to 
the^ deductibility  of  this  payment  on  your  1982  income  tax  return. 

General  Laws  Chapter  62,  section  3(B) (a) (4)  provides  a 
deduction  from  Part  B  income  for  all  sums  deducted  from  wages 
as  contributions  to  a  pension  fund  of  the  Commonwealth  or  any 
subdivision  thereof. 
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The  $4     00.45  retirement  deduction  component  of  the  make-up 
payment  is  equivalent  to  deductions  that  would  have  been  taken 
had  you  been  participating  in  the  pension  system.     The  balance  of 
$1,189.12,  representing  the  interest  component  of  your  make-up 
payment,  is  not  equivalent  to  any  deduction  that  would  have  been 
allowed  had  you  been  making  pension  fund  contributions. 

Based  on  the  foregoing,  it  is  ruled  that  the  $4,500.45 
retirement  deduction  component  of  the  make-up  payment  (for  which 
no  prior  tax  deduction  has  been  taken)  is  deductible  from  Massa- 
chusetts adjusted  gross  income  in  1982.     The  interest  component 
of  the  make-up  payment  is  not  deductible. 


u/tommis^ioner  of  Revenue 


/ 
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("Company")  sells  diesel  fuel  for  use 
in  motor  boats,  including  boats  engaged  in  commercial  fishing. 
You  inquire  what  information  must  be  supplied  by  a  commercial 
fisherman  to  substantiate  that  he  is  making  a  purchase  of  diesel 
fuel  that  is  exempt  from  the  sales  tax  under  General  Laws  Chapter  €4H, 
Section  6. 

General  Laws  Chapter  64H,  Section  6(r)  provides  in  part  that 
sales  of  materials,  tools  and  fuel,  or  any  substitute  therefor, 
which  are  consumed  and  used  directly  and  exclusively  in  commercial 
fishing  are  exempt  from  tzix. 

Sales  of  tangible  personal  property  subject  to  the  special 
fuels  tax  are  exempt  from  the  sales  tax  (G.L.  c.  64H,  s.  6(g)), 
but  the  special  fuels  tax  does  not  apply  to  diesel  fuel  used  in 
the  operation  of  motor  boats  (G.L.  c.  64E,  s.  1(c)  2md  (h) ) . 

All  gross  receipts  of  a  vendor  from  Massachusetts  sales  of  • 
tangible  personal  property  are  presumed  to  be  from  sales  subject 
to  tax  until  the  contrary  is  established  (G.L.  c.  64H,  s.  8(a)), 
Section  8(f)  of  Chapter  64H  provides  that  if  tangible  personal 
property  is  purchased  by  a  person  who  will  use  it  in  a  memner 
that  exempts  it  from  the  sales  tzix,  he  may  give  an  exempt  use 
certificate  (Form  ST-12)  to  the  vendor,  certifying  that  the 
property  will  be  so  used. 

Accordingly,  the  Company  may  accept  an  exempt  use  certificate 
in  lieu  of  collecting  the  sales  tax  on  sales  of  diesel  fuel  for 
direct  and  exclusive  use  in  commercial  fishing.     However,  if  the 
Company  has  knowledge  of  facts  that  give  rise  to  a  reasonable 
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inference  that  the  fuel  will  not  be  consumed  directly  and  exclu- 
sively in  coiranercial  fishing,  but  rather  in  some  other  activity 
(as,  for  example,  in  recreational  boating  or  sport  fishing) ,  it 
may  not  accept  an  exempt  use  certificate  and  must  collect  and  pay 
over  the  tax  on  the  sale  of  the  items;  this  is  so  even  if  the 
purchaser  holds  a  commercial  fishing  license. 

You  also  inquire  specifically  whether  you  must  collect  the 
sales  tax  on  sales  of  diesel  fuel  to 

("Customer").    According  to  its 
advertising  literature,  the  Customer  is  engaged  not  in  commercial 
fishing  but  in  the  operation  of  sport  fishing  charters  and  sight- 
seeing cruises.     Purchases  of  diesel  fuel  for  use  in  such  opera- 
tions are  subject  to  the  sales  tax. 

Very  truly  yours. 


rommissioner  of  Revenue(y 
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You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
the  sale  of  a  used  mobile  home.    The  sale  may  be  made  by  an 
individual  owner  or  by  a  dealer.    You  state  that  the  mobile  home 
is  permeinently  fixed  on  a  site  in  a  mobile  home  park  managed  by 
your  company, 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  upon  sales  at  retail  of  tangible  personal  property 
in  Massachusetts. 

In  Ellis  V.  Bd.  of  Assessors  of  Acushnet,  358  Mass.  473, 
265  N.E.  2d  491  (1971) ,  the  Supreme  Judicial  Court  held  that  a 
mobile  home,  which  was  located  in  a  mobile  home  park  licensed 
under  Chapter  140,  Section  32B  of  the  General  Laws  and  which 
had  taken  on  the  characteristics  of  a  conventional  home,  was 
taxable  for  Massachusetts  property  tax  purposes  as  real  estate. 
In  reaching  its  conclusion,  the  court  considered  that  the  frame 
of  the  mobile  home  was  solidly  attached  to  a  10"  poured  concrete 
foundation  with  a  full  cellar;  the  mobile  home  had  no  wheels, 
axles  or  hitching  posts  attached;  and  the  taxpayers  used  and 
occupied  the  premises  as  their  dwelling  year  round. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  of  a 
used  mobile  home  which  is  permemently  fixed  on  a  site  in  a 
mobile  home  park  is  not  subject  to  the  Massachusetts  sales  tax. 


Very  truly  yours. 


Acting   Commissioner  of  Revenue 
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December  16,  1982 


You  inquire  about  the  application  of  the  Massachusetts  sales 
tax  in  the  following  circumstances. 

("Company")  has  entered  into  an  agree- 
ment with  a  customer  requiring  the  Company  to  remodel  the  customer's 
office  on  a  "turnkey"  basis.     Under  the  agreement,  the  Compamy  will 
perform  certain  conceptual  design  and  engineering  services,  and 
will  purchase  and  incorporate  into  the  remodeled  office  wall-to-wall 
carpeting,  construction  materials  (including  lumber,  paint  and 
nails) ,  heating,  ventilating  and  air  conditioning  equipment 
("HVAC  equipment"),  and  a  "superscreen"  television  that  will  be 
built  into  one  wall  of  the  office;  the  Company  will  also  supply 
office  furniture  under  the  agreement. 

The  agreement  sets  forth  a  single  contract  price,  but  the 
Company  will  issue  separate  bills  in  the  course  of  the  remodeling 
for  "progress  payments."    One  such  bill  will  state  a  separate 
charge  for  the  furniture  to  be  provided  by  the  Company;  the  charge 
will  represent  the  cost  of  the  furniture  to  the  Company  plus  an 
allowance  for  prof it. - 

The  Company  will  also  send  the  customer  a  final  invoice 
setting  forth  an  amount  representing  the  contract  price  less 
projgress  payments  made. 

The  sales  tax  is  an  excise  on  sales  at  retail  of  tangible 
personal  property  in  Massachusetts  for  a  consideration  (G.L.  c.  64H, 
s.  2).     "Sale  at  retail"  is  defined  as  a  sale  of  tangible  personal 
property  for  any  purpose  other  than  resale  in  the  regular  course 
of  business   (G.L.   c.   64H,   s.  1(13)). 
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A  contractor  who  purchases  materials  from  a  retailer  for  use 
in  building  construction  is  generally  considered  the  consumer  of 
the  materials  and  not  a  purchaser  for  resale  for  sales  and  use 
tax  purposes.     Seltzer  and  Co.,  Inc.  v.  State  Tax  Commission, 
ATB  Docket  Nos.  68886,  68887  (1975),  aff 'd  sub  nom.  Ace  Heating 
Service,  Inc.  v.  State  Tax  Commission,  371  Mass .  254   (1976) ; 
Salem  Glass  Co.  v.  State  Tax  Commission,  ATB  Docket  No.  60903 
(1974) ;  State  v.  J.  Watts  Kearny  &  Sons,  181  La.  554   (1935) ; 
see  Town  of  Saugus  v.  B.  Perini  &  Sons7  Inc.,  305  Mass.  403 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Company  is  the  retailer  of  the  furniture  that  it 
will  transfer  to  its  customer  under  the  agreement.    The  Company 
must  collect  and  pay  over  the  sales  tax  on  the  entire  amount 
charged  the  customer  for  the  furniture?  it  may  give  a  resale 
certificate  (Form  ST-4)  to  its  supplier  in  lieu  of  paying  the 
sales  tauc  on  its  purchase  of  the  furniture. 

2.  The  Company  is  the  consumer  of  the  carpeting,  the 
construction  materials,  the  HVAC  equipment,  and  the  superscreen 
television  to  be  built  into  the  office  wall.    The  Company  must 
pay  the  sales  or  use  tax  on  its  purchase  of  these  items.  Except 
for  the  separate  charge  for  the  furniture,  the  contract  price 
charged  by  the  Company  is  not  subject  to  the  sales  tax. 

Very  truly  yours, 
Acting  Commissioner  of  Revenue 
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You  inquire  whether  the  Massachusetts  sales  teix  applies 
to  sales  of  mausoleuins . 

The  sales  tax  is  an  excise  on  sales  at  retail  of  tangible 
personal  property  (G.L.  c.  64H,  s.  2).     Sales  of  realty  are 
not  subject  to  the  sales  tax. 

Accordingly,  the  sales  tax  is  not  imposed  with  respect 
to  agreements  for  the  sale  or  erection  of  mausoleums.  The 
contractor  who  erects  a  mausoleum  must  pay  the  sales  tax  on 
his  purchases  of  stone  and  other  materials  used  in  the  work 
(see  Technical  Information  Release  78-2,  issued  Jamuary  9, 
1978)  . 

Veiry  truly  yours. 

Acting  Commissioner  of  Revenue 
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On  behalf  of  ,  you  inquire  whether 

the  Massachusetts  sales  tax  applies  to  sales  of  the  following 
items  to  commercial  fishermen  for  use  in  commercial  fishing 
operations; 

(1)  food  products  to  be  consumed  by  fishermen  at  sea; 

(2)  cleaning  supplies,  such  as  cleansers  for  use  in 
heads  and  galleys  of  fishing  boats; 

(3)  paper  goods,  such  as  paper  towels  for  cleaning 
heads  and  galleys  and  toilet  tissue; 

(4)  pots  and  pans  for  use  in  preparing  meals  aboard 
fishing  boats;  and 

(5)  "other  related  goods." 

General  Laws  Chapter  64H,  Section  6(r)  provides  in  part 
that  sales  of  materials,  tools  and  fuel,  or  any  substitute 
therefor,  which  are  consumed  and  used  directly  and  exclusively 
in  commercial  fishing  are  exempt  from  tax. 

Under  Section  6(o)  of  Chapter  64H,  sales  of  vessels  used 
directly  and  exclusively  in  commercial  fishing,  machinery  and 
equipment  therefor  and  replacement  parts  for  such  vessels, 
machinery  and  equipment  are  also  exempt  from  tax. 
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Sales  of  food  products  for  human  consumption,  except  meals 
provided  by  a  restaurant,  are  not  subject  to  tax  (G.L.  c,  64H, 
s.  6(h)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  of  food  products  for  use  aboard  commercial  fish«- 
ing  boats  during  commercial  fishing  operations  are  exempt  from 
the  sales  tax. 

2.  Sales  of  paper  goods,  pots  and  pans,  and  cleaning 
supplies  such  as  cleansers  for  heads  and  galleys,  for  use 
aboard  commercial  fishing  boats  during  commercial  fishing 
operations,  are  subject  to  the  sales  tax. 

You  do  not  supply  sufficient  information  to  support  a 
determination  whether  sales  of  "other  related  goods"  for  use 
in  commercial  fishing  are  exempt  from  tax. 


Very  truly  yours. 


Daniel  B.  Breen 

Acting  Commissioner  of  Revenue 
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Your  mother,  a  New  York  resident,  designated  you  as  a  bene- 
ficiary of  her  Individual  Retirement  Account  ("IRA")  from  which 
you  received  a  distribution  of  $1,244.27  in  1981.    The  contribu- 
tions to  the  IRA,  which  was  in  a  New  York  bank,  were  not  previously 
subjected  to  taxation  in  Massachusetts.    You  request  a  ruling  as 
to  whether  this  distribution  is  subject  to  Massachusetts  income 
taxation. 

General  Laws  Chapter  62,  Section  2(a)  defines  Massachusetts 
gross  income  as  federal  gross  income  with  certain  modifications. 
Section  2(a)(2)(F)  provides  that  income  from  an  IRA  is  deducted 
from  Massachusetts  gross  income  until  the  aggregate  amount  of 
such  deducted  income  equals  the  aggregate  of  all  amounts  previously 
subjected  to  taxation  under  Chapter  62.     Section  408(d)  of  the 
Internal  Revenue  Code  provides  that  cimounts  paid  out  of  an  IRA 
are  includible  in  the  gross  income  of  the  distributee  for  the 
taxable  year  in  which  the  distribution  is  received.    For  federal 
purposes  the  amount  distributed  is  treated  as  ordinary  income. 

General  Laws  Chapter  62,  Section  2<b) (1)  defines  Part  A 
income  as  the  total  interest  (other  than  interest  from  savings 
deposits  in  Massachusetts  banks) ,  dividends  and  net  capital  gain 
included  in  Massachusetts  gross  income.    Part  B  income  is  the 
remainder  of  Massachusetts  gross  income.    Part  A  income  is 
taxable  at  the  rate  of  10%,  Part  B  at  5%. 
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Based  on  the  foregoing  it  is  ruled  that  the  $1,244,27  dis- 
tribution you  received  as  a  beneficiary  of  your  mother's  IRA 
was  includible  in  your  Massachusetts  Part  B  gross  income  for  1981, 
You  should  report  the  omitted  income  on  an  Amended  Massachusetts 
Income  Tax  Return  (Form  33)  accompanied  by  any  balance  of  tax  due, 
with  interest. 


Very  truly  yours. 


Daniel  B.  Breen 
Acting  Commissioner  of  Revenue 
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You  inquire  whether 


("Company") 


is  subject  to  the  Massachusetts  motor  carrier  tax  and  licensing 
and  reporting  requirements  under  Massachusetts  General  Laws  Chap- 
ters 62C  and  64F.    You  state  that  for  the  last  several  years  the 
Company  has  obtained  a  license  as  a  user  of  special  fuels  under 
Chapter  64E,  Section  ICf). 

The  Company  primarily  operates"  bus  routes  in  /a  contiguous  state, 
and  the  majority  of  its  revenue  is  generated  by  these  bus  routes.  How- 
ever, four  of  its  bus  routes  enter  Massachusetts  on  a  regular 
basis  and  terminate  in  Massachusetts.    The  Company  maintains  no 
permanent  base  of  operations  in  Massachusetts^     Its  buses  are 
garaged  and  serviced  outside  Massachusetts.    You  state  that  all 
special  fuels,  used  by  the  Company  within  Massachusetts  and 
acquired  outside  Massachusetts,  are  contained  within  the  supply 
tanks  of  its  vehicles. 

General  Laws  Chapter  64F,  Section_3  provides  that  an  excise 
on  fuel  or  special  fuels  applies  to  "^a7ny  person  who,  having 
acquired  fuel  or  special  fuels  outside'the  commonwealth,  shall 
use  the  same  for  the  propulsion  of  motor  vehicles  upon  or  over 
the  highways  of  the  commonwealth,  or  who  has  in  his  possession 
fuel  or  special  fuels  so  acquired  for  such  use,  including 
persons  who  although  not  residents  of  the  commonwealth  shall 
regularly  or  habitually  use  and  operate  motor  vehicles  over  the 
highways  of  the  commonwealth..."    The  excise  does  not  apply  to 
persons  who,  as  transients  operate  motor  carriers  into  or  through 
Massachusetts,  using  therein  fuel  or  special  fuels  acquired  out- 
side Massachusetts,  provided  that  such  fuel  or  special  fuels  are 
wholly  contained  within  the  supply  tanks  of  such  vehicle. 
(G.L.  c.  64F,  s,  3)  , 
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Persons  subject  to  the  excise  under  Chapter  64F  must  obtain 
a  motor  carrier  license  and  a  license  for  each  motor  vehicle 
operated  in  Massachusetts  (G.L.  c.  64F,  s.  2;  c.  62,  s,  67). 
Chapter  62C,  Section  16(f)  provides  that  every  person  licensed 
under  Chapter  64F  must  file  quarterly  returns  and  pay  a  tax  on 
the  niomber  of  gallons  of  fuel  and  special  fuels  used  by  him  in 
Massachusetts . 

Under  Chapter  64F,  Section  5,  the  Commissioner  may  enter 
into  reciprocal  agreements  with  appropriate  officials  of  any 
other  state  under  which  he  may  waive  all  or  any  part  of  the 
requirements  imposed  by  Chapter  64F  and  fuel  or  special  fuel 
licensing  requirements  imposed  by  Chapter  62C.     The  requirements 
may  be  waived  for  those  persons  who  use  fuel  or  special  fuels  in 
Massachusetts  upon  which  the  tax  has  been  paid  to  such  other 
state.      However,  the  laws  of  such  other  state  must  grant 
equivalent  privileges  with  respect  to  fuel  or  special  fuels 
used  in  such  other  state  upon  which  a  tax  has  been  paid  to 
Massachusetts. 


The  Massachusetts  Commissioner  of  Revenue  had  a  reciprocal 
agreement  with  the  appropriate  officials  of  until  that 

agreement  was  rescinded  effective  June  1,  1981. 

Presently,  the  Commissioner  has  no 
reciprocal  agreement  with  the  appropriate  officials  of  • 

Chapter  64E,  Section  2  provides  that: 

"^n/o  person  owning  or  leasing  a  motor  vehicle 
propelled  by  special  fuels  shall  use  the  high- 
ways of  this  commonwealth  with  said  motor 
vehicle  unless  such  person  is  the  holder  of 
an  uncancelled  license  as  a  user  of  special 
fuels  issued  by  the  commissioner  for  each 
such  motor  vehicle," 

Based  on  the  foregoing,  the  Company  which  regularly  operates 
buses  on  the  highways  of  Massachusetts  and  acquires  fuel  or 
special  fuels  outside  Massachusetts,  is  subject  to  the  motor 
carrier  tax  and  the  licensing  and  reporting  requirements  of 
Chapters  62C,  64E  and  64F.     Therefore,  the  Company  must  obtain 


LR  82-125 


3 


December  22,  1982 


a  motor  carrier  tax  license  (Form  MF-VA)  and  a  motor  carrier  tax 
vehicle  and  user  of  special  fuels  license  (Form  MF-VA)  for  each 
vehicle  operated  in  Massachusetts;  it  must  also  file  quarterly 
returns  and  pay  the  motor  carrier  tax  on  each  gallon  of  fuel 
or  special  fuels  acquired  outside  Massachusetts  and  used  in 
Massachusetts . 
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Commissioner 
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("Society")   is  an  organization 
that  is  exempt  from  taxation  under  Section  501(c)(3)   of  the 
Internal  Revenue  Code   ("Code")   and  holds  a  Certificate  of  Exemption 
(Form  ST-2)   from  the  Commissioner  of  Revenue.     You  inquire  whether 
the  Society's  sales  of  a  book  that  has  been 

published  by  the  New  England  Chapter  of  the  Society,  are  subject 
to  the  sales  tax. 

General  Laws  Chapter  64H,  Section  6 (m)   sets  forth  an  exemp- 
tion from  the  sales  tax  for  sales  of  publications  of  any  corpora- 
tion,  foundation,  organization  or  institution  described  in 
Chapter  64H,   Section  6(e),  that  is,   a  corporation,  foundation, 
organization  or  institution  which  is  exempt  from  taxation  under 
Section  501(c) (3)   of  the  Code  and  which  has  first  obtained  a 
Certificate  of  Exemption  from  the  Commissioner, 

Based  on  the  foregoing,  it  is  ruled  that  the  Society's  sales 
of  are  exempt  from  the  sales  tax. 


Very  truly  yours , 


Acting  Commissioner  of  Revenue 
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Ira  a.  Jackson 

CoMMI  SSIONER 

Kathleen  King  Parker,  Chief 


Rulings  and  Regulations 


Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely , 


Commisaiiner  of  Revenue 


Ira  a.  Jackson 
Commissioner 


January  12,  1983 


You  inquire  whether  the  room  occupancy  excise  applies  to  a 
lease  by  a  hotel  of  space  used  by  the  lessee  as  a  lounge  or  retail 
store . 

General  Laws  Chapter  64Gy  Section  3  imposes  an  excise  upon 
the  transfer  of  occupancy  of  any  room  or  rooms  in  a  hotel,  lodging 
house,  or  motel  in  Massachusetts.     "Occupancy"  is  defined  in 
Section  1(e)  of  Chapter  64G  as 


"the  use  or  possession,  or  the  right  to  the  use  or 
possession,  of  any  room  or  rooms  in  a  hotel, 
lodging  house  or  motel  designed  and  normally  used 
for  sleeping  and  living  purposes,  or  the  right  to 
the  use  or  possession  of  the  furnishings  or  the 
services  and  accommodations  ftccompanylng  the  use 
and  posse,  s ion  of  such  rooai  or  rooms  ^  for  a  pejf-io^ 
of  ninety  consecutive  calendrar  days  or  i^iis'^i, 
regardless  oi  wr/ej^hLr  such  v.s*^  and  pDS£er>sio«  i-^ 
as  a  I'iissoe,  teriaiit,  guest  or  licensee 


Accocdiugly ,  a  jfeaiiC:J  by  a  hotel  of  spacs  ui^&d  by  the  Is^-rse 
as  &  lounge  or  T.4;v;ci'i^  fstore  is  net  &uhjftct  to  the  room  occ^'pancy 
excise. 


v?i^y  trv>rj  yours. 


CommS,  {■  «ijbner  of  Revenue. 
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Commissioner 
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You  inquire  whether  the  proposed  sale  by 

("Corporation")  of  its  ("Facility") 
will  be  subject  to  the  Massachusetts  sales  or  use  tax.  The 
Facility  comprises  real  estate,  machinery  and  equipment, 
inventory,  and  cars  and  trucks. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise  on 
sales  at  retail  of  tangible  personal  property.     "Sale  at  retail" 
does  not  include  sales  for  resale  in  the  regular  course  of 
business   (G.L.  c.  64H,  s.  1(13)),  but  the  gross  receipts  of  a 
vendor  from  sales  of  tangible  personal  property  are  presumed  to. 
be  from  sales  subject  to  tax  except  where  the  vendor  takes  a 
resale  certificate  in  good  faith  from  a  purchaser  who  is  himself 
a  registered  Massachusetts  vendor  (G.L.  c.  64H,  s.  8). 

Chapter  64H,  Section  6(c)  and  Sales  and  Use  Tax  Regulation 
830  CMR  16.01,  promulgated  thereunder,  generally  exempt  from 
taxation  casual  and  isolated  sales  of  tangible  personal  property 
acquired  for  use  or  consumption  by  a  seller  and  not  sold  in  the 
regular  course  of  business  engaged  in  by  such  seller.  However, 
with  exceptions  not  here  relevant,  casual  and  isolated  sales  of 
motor  vehicles,  trailers,  boats  and  airplanes  are  subject  to  the 
Massachusetts  use  tax  (G.L,  c.  64H,  s.  6(c);  G.L.  c.  641,  s.  7(b)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.     The  transfer  of  the  real  estate  will  not  be  subject  to 
the  sales  or  use  tax. 
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2,  The  transfer  of  the  machinery  and  equipment  will  be 
exempt  from  the  sales  and  use  taxes  as  a  casual  and  isolated  sale. 

3,  The  transfer  of  the  inventory  will  be  exempt  from  the 
sales  and  use  taxes  if  the  purchaser  registers  as  a  Massachusetts 
sales  tax  vendor  and  presents  a  resale  certificate  in  connection 
with  the  transfer, 

4,  The  transfer  of  the  cars  and  trucks  will  be  subject  to 
the  use  tax. 

Nothing  in  this  ruling  may  be  construed  as  a  certificate 
under  Section  44  or  Section  52  of  Chapter  62C  that  the  Corpora- 
tion has  no  outstanding  Massachusetts  tax  liability,  or  as  a 
waiver  of  the  lien  provided  for  in  Section  51  of  Chapter  62C. 


Very  truly  yours. 
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You  have  requested  a  ruling  whether  the  pension  paid  to  you, 
as  a  retired  pastor  by  the  Church,  is  exempt  from  Massa'- 

chusetts  income  tax  in  whole  or  in  part, 

Massachusetts  General  Lav/s  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income,  with  certain 
modifications  not  applicable  here.     Ur^der  federal  law,  a  pension 
paid  to  a  retired  employee  is  usually  taxable  compensation 
(I.R.C.  s.  61(a)).     Pensions^  other  than  certain  governmental 
pensions,  are  includible  in  l^assachusetts  gross  income. 
(G.L.  c.   62,  s,   2) . 

However,  federal  gross  income  does  not  include  the  rental 
value  of  a  dwelling  furnished  to  a  minister  of  the  gospel  or  a 
rental  allowance,  to  the  extent  that  the  allowance  is  used  to 
rent  or  provide  a  home.     (I.R.C,  s.   107).     The  rental  allowance 
paid  to  a  retired  minister  as  part  of  his  compensation  for  past 
services  is  excludible  from  gross  income  under  Section  107  of 
the  Internal  Revenue  Code,  to  the  extent  used  by  the  minister 
for  expenses  directly  related  to  providing  a  heme.     (Rev.  Rul. 
63-156',  1963-2  C.B.  79).     Any  portion  of  the  designated  rental 
allowance  which  is  not  used  by  the  minister  to  rent  or  otherwise 
provide  a  home  must  be  included  in  the  minister *s  cross  income 
in  the  taxable  year  in  which  it  is  received,     (U,S,  Treas.  Reg, 
s.  1.107-l(c)). 

The  term  "rental  allowance"  means  an  amount  paid  to  a 
minister  to  rent  or  otherwise  provide  a  home,  if  such  amount  is 
designated  as  rental  allowance  pursuant  to  official  action  taken 
in  advance  of  such  payment  by  the  employing  church  or  other 
qualified  organization  when  paid  after  December  31,  1957. 
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(U.S.  Treas.  Reg,  s.  1.107-l(b)).     The  designation  of  an  amount  as 
rental  allowance,  as  distinguished  from  other  remuneration,  may  be 
evidenced  in  an  employment  contract,  in  minutes  of  or  in  a  resolu- 
tion by  the  church  or  other  qualified  organization,  or  in  its 
budget,  or  in  any  other  appropriate  instrument  evidencing  such 
official  action.     (U.S.  Treas.  Reg,   s.  1.107-l(b)). 

Based  on  the  foregoing,  it  is  ruled  that  the  portion  of  your 
pension  which  has  been  designated  as  rental  allowance,  pursuant  to 
official  action  taken  in  advance  of  such  payment,  is  excludible 
from  Massachusetts  gross  income,  but  only  to  the  extent  that  the 
rental  allowance  is  actually  used  by  you  during  the  taxable  year 
to  rent  or  otherwise  provide  a  home. 

Very  truly  yours. 


Comrai ssiorer  of  Revenue 


IAJ:VGS:mf 
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Ira  a.  Jackson 
Commissioner 


iOO   ^amiiUJ^  S^/^,   ^oUcm  02204 


January  18,  1983 


You  inquire  v^hether  the  deeds  excise  applies  to  the  deed  by 
which  ("Corporation  A"),  a 

Massachusetts  nonprofit  corporation,  is  transferring  real  estate 
located  in  Massachusetts  to 

("Corporation  B") ,  an  Ohio  nonprofit  corporation. 

Corporation  A  has  petitioned  the  Suprerrie  Judicial  Court  for 
authorization  to  dissolve  and  dispose  of  its  assets.     On  October  13, 
1982,  the  Court  issued  an  interlocutory  decree  authorising  Cor-^ 
poration  A  to  dissolve,  and  directing  it  tc  transfer  all  its 
remaining  assets,  after  payment  of  its  remaining  liabilities,  to 
Corporation  B.     The  decree  will  beccire  final  upon  filing  of  am 
affidavit  of  compliance  with  its  terms. 

In  accordance  with  the  decree.  Corporation  A  is  transferring 
the  real  estate  and  its  other  remaining  assets  to  Corporation  B, 
Corporation  B  will  pay  no  money  to  Corporation  A  for  the  transfer, 
but  is  guaranteeing  payment  of  all  of  Corporation  A's  debts. 

Corporation  B  holds  a  mortgage  on  the  realty  to  secure  a 
debt  from  Corporation  A  to  Corporation  B  of  one  million  dollars. 

General  Laws  Chapter  64D,  Section  1  imposes  an  excise  on  the 
instruments  by  which  realty  is  conveyed.     The  excise  does  not 
apply  when  the  consideration  for  the  property  conveyed,  exclusive 
of  the  value  of  any  lien  or  encumbrance  remaining  thereon  at  the 
time  of  sale,  is  one  hundred  dollars  or  less,  nor  does  it  apply  to 
any  instrument  or  writing  given  to  secure  a  debt  (G.L.  c.  64D,  s.  1) . 
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Section  4361  of  the  Internal  Revenue  Code,  which  was  repealed 
effective  January  1,  1968,  imposed  a  federal  deeds  excise  sub- 
stantially similar  to  the  Massachusetts  deeds  excise  in  Chapter  64D. 

The  federal  regulations  interpreting  Section  4361  included 
the  following  among  the  conveyances  subject  to  the  tax: 


A  conveyance  by  a  mortgagor  to  a  mortgagee  extinguishes  the 
lien  of  the  mortgage;  the  Tnortgage,  therefore,  does  not  remain  a 
lien  on  the  property  at  the  time  of  sale  (see  Rev.  Rul.  55-578, 
1955-2  C.B.  672) . 

Based  on  the  foregoing,  it  is  ruled  that  the  deed  by  which 
the  realty  is  transferred  from  Corporation  A  to  Corporation  B 
is  subject  to  the  deeds  excise. 

The  consideration  on  which  the  excise  is  based  is  measured 
by  the  mortgage  balance,  plus  the  amount,  if  any,  by  which  the 
other  liabilities  assumed  exceed  the  value  of  the  personal 
property  transferred. 


"(3)     A  conveyance  by  a  defaulting  mortgagor  to 
the  mortgagee  in  consideration  of  the  cancella- 
tion of  the  mortgage  debt."     U.S.  Treas.  Reg. 
43.4361-2 (a) (3) . 


ner  of  Revenue 


lAJ: JXDtmf 
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Ira  a.  Jackson 
Com  M  i  SSI  ONE  ft 


^00    ^a/rwLuJ^e   .$^^<^  SSoU^n 


January  26,  1983 


You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
sales  and  rentals  of  oxygen  masks  and  tubing  and  kidney  dialysis 
equipment,  or  to  sales  of  kidr.ey  dialysate  and  items  used  in 
connection  with  dialysis  treatment,  such  as  alcohol  wipes  and 
bandages.     You  state  that  charges  for  these  purchases  or  rentals 
may  be  covered  in  whole  or  in  part  by  the  Medicaid  or  Medicare 
programs.     It  is  assumed  that  the  sales  and  rentals  about  which 
you  inquire  are  not  exempt  under  General  Lav;s  Chapter  64H, 
Section  6(e),  which  provides  that  sales  to  certain  religious, 
educational,  charitable  and  scientific  organizations  are  not 
subject  to  the  sales  tax. 

General  Lav«7s  Chapter  64H,   Section  6(1)   provides  that  the 
sales  tax  does  not  apply  to 

'Ys/ales  of  medicine ... cn  prescriptions  of 
registered  physicians...;   sales  of  artificial 
devices  individually  designed,  constructed 
or  altered  solely  for  the  use  of  a  particular 
crippled  person  so  as  to  become  a  brace, 
support,  supplement,  correction  or  substitute 
for  the  bodily  structure  including  the 
extremities  of  the  individual;  ^and?  sales  of 
artificial  liirbs,  artificial  eyes,  hearing 
aids  and  other  equipment  worn  as  a  correction 
or  substitute  for  any  functioning  portion  of 
the  body . " 

Also  exempt  from  tax  are  sales  to  the  United  States,  the  Common- 
wealth of  Massachusetts  or  any  political  subdivision  thereof,  or 
their  respective  agencies   (G.L.  c.  64H,  s.  6(d)). 
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Sale  is  defined  in  Chapter  64H,  Section  1(12) (a)   as  including 
leases  and  rentals. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  of  kidney  dialysate  on  prescriptions  of  registered 
physicians  are  exempt  from  the  sales  tax;  sales  of  dialysate  to 
physicians  or  to  medical  facilities  not  exempt  under  Chapter  64H, 
Section  6(e)   are  subject  to  the  sales  tax. 

2.  Sales  and  rentals  of  oxygen  masks  and  tubing  and  kidney 
dialysis  equipment,  and  sales  of  items,  such  as  alcohol  wipes  and 
bandages,  used  in  connection  with  dialysis  treatment,  are  subject 
to  the  sales  tax,  whether  or  not  charges  for  the  items  are 
covered  in  whole  or  in  part  by  the  Medicaid  or  Medicare  programs.. 


Very  truly  yours. 


lAJ: JXD:mf 


Commissi  oner  of  Revenue 
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Ina  a.  Jackson 
Commissioner 
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January  24,  1983 


You  inquire  whether  meals  sold  at  the 

("Center")   are  subject  to  the  sales  tax  on 


meals. 


The  Center  is  an  incorporated  nonprofit  facility  that  gives 
mentally  and  physically  disabled  persons  training  in  vocational 
and  general  life  skills.     It  is  licensed  as  a  day  care  facility 
for  the  mentally  ill  or  mentally  retarded  under  General  Laws 
Chapter  19,  Section  29. 

As  part  of  the  Center's  culinary  arts  progreim,  five  to  seven 
trainees  prepare  meals  in  the  Center's  cafeteria  under  the 
supervision  of  an  instructor.     These  trainees  are  paid  a  percentage 
of  the  minimum  wage  that  varies  with  the  skill  level  of  the 
individual  trainee.     The  cafeteria  is  not  open  to  the  public;  the 
meals  are  sold  only  to  trainees,  instructors,  and  other  persons 
working  at  the  Center. 

General  Laws  Chapter  64H,  Section  6 (cc)   exempts  sales  of 
meals  "prepared  by  employees  thereof  and  served... in  any  institu- 
tion or  private  house  licensed  under  section  twenty-nine  of 
chapter  nineteen..." 

Based  on  the  foregoing  it  is  ruled  that  meals  prepared  by 
salaried  trainees  of  the  Center  and  sold  in  its  cafeteria  are 
exempt  from  the  sales  tax. 


Very  truly  yours , 


Commissiqrer  of  Revenue 


lAJ: JXDrmf 
LR  83-6 


Ira  a.  Jackson  .      .        (y^  /jli 

Commissioner  ^<I/m^r4aae    tZiWe^     iMOd/oTl  02204 


January  13,  1983 


You  inquire  about  the  application  of  the  sales  and  use  taxes 
to  purchases  of  items  that  will  be  incorporated  into  a  solid  waste 
disposal  facility  ("Facility")   to  be  constructed  in 
Massachusetts.     The  Facility  will  burn  solid  waste  and  use  the 
heat  of  combustion  to  generate  electricity, 

("Contractor")  will  build  the  entire  Facility  and 
then  transfer  it  to  ("Owner/Operator") 

The  land  on  which  the  Facility  will  be  built  will  be  leased 
to  the  Owner/Operator  by  the  Commonwealth  of  Massachusetts. 

The  Facility  will  process  solid  waste  as  follows.     Raw  refuse 
will  be  brought  to  the  Facility  in  trucks,  weighed  and  diimped  into 
a  pit.     Two  cranes  running  along  a  bridge  above  the  pit  will  feed 
the  refuse  into  chutes.     The  chutes  will  lead  to  a  furnace,  where 
the  refuse  will  be  burnt  on  reverse  reciprocating  stokers  that 
will  agitate  the  waste  to  ensure  efficient  combustion  and  carry 
the  residue  to  ash  dischargers.     The  residue  will  then  be  conveyed 
to  a  materials  recovery  building,  where  it  will  pass  through  a 
ferrous  metal  recovery  system  consisting  of  conveyors,  a  screen 
for  removing  oversized  items,  and  a  magnetic  drum  separator. 

Gases  from  combustion  of  the  residue  will  be  directed  through 
two  boilers  to  produce  steam.     The  steam  will  be  used  principally 
to  power  a  turbine-generator,  but  some  of  it  may  be  diverted  for 
sale  in  kind  to  industrial  users. 
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The  electricity  produced  by  the  turbine-generator  will  flow 
to  a  13.8/23  KV  transformer  and  then  to  a  switchyard  where  it 
will  be  connected  to  the  distribution  system  of  the 

which  will  purchase  all  of  the  Facility's  net 
electrical  output  for  twenty  years. 

After  combustion  gases  have  passed  through  the  boilers, 
particulates  will  be  removed  by  electrostatic  precipitators,  and 
the  gases  will  be  discharged  through  a  stack. 

From  the  turbine-generator,  steam  will  pass  to  a  condenser, 
where  it  will  be  converted  back  to  hot  water.     The  hot  water  will 
then  be  returned  to  the  boilers. 

The  Facility  will  include  a  bypass  condenser  for  use  when 
the  turbine-generator  is  not  operating. 

A  "cooling  water  3oop"  v;ill  be  used  to  control  the  tempera- 
ture of  the  condensers  and  certain  other  machinery.     After  cooling 
the  machinery,  water  in  the  loop  will  be  circulated  through  a 
multi-cell,  induced  mechanical  draft  cooling  tower  constructed  of 
Douglas  fir  and  including  a  concrete  basin,  drift  eliminator, 
electric  motor,  fan  and  fan  stack. 

It  is  expected  that  the  ferrous  Tnetal  recovered  from  the 
residue  will  be  sold  as  scrap.     Markets  may  arise  for  other  parts 
of  the  residue   (as,   for  example,  in  read  surfacing  applications). 
Whatever  residue  is  not  sold  will  be  trucked  from  the  Facility  to 
a  land  fill. 

Revenues  attributable  to  operation  of  the  Facility  will  come 
from  sales  of  electricity,  service  fees  assessed  against  partici- 
pating communities  for  processing  their  waste,  user  fees  charged 
other  disposers  of  solid  waste,  and  sales  of  ferrous  metals  and 
other  marketable  products,  if  any,  recovered  from  the  combustion 
residue.     Receipts  from  sales  of  electricity  are  expected  to 
comprise  over  50  per  cent  of  the  Facility's  operating  revenues. 

The  particular  items  about  which  you  inquire  are  the  follow- 
ing:    the  cranes,  stokers  and  boilers  and  their  "ancillary  equip- 
ment," the  turbine-^generator  and  its  ancillary  equipment,  the 
condensers,  the  cooling  tower  and  other  parts  of  the  cooling  water 
system,  the  electrostatic  precipitators  and  the  stack,  the 
electrical  switchyard,  and  the  coiriponents  of  the  ferrous  metal 
recovery  system..     You  state  that  some  of  the  items  may  be 
purchased  as  component  parts  and  thereafter  assembled  by  the 
Contractor  or  its  subcontractors. 
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General  Laws  Chapter  64H,  Section  2  imposes  the  sales  tax 
on  sales  at  retail  of  tangible  personal  property  by  any  vendor? 
"sale  at  retail"  is  defined  in  Section  1(13)   as  a  sale  of  tangible 
personal  property  for  any  purpose  other  than  resale  in  the  regular 
course  of  business. 

A  contractor  who.  purchases  materials  from  a  retailer  for  use 
in  building  construction  is  generally  considered  the  consumer  of 
the  materia] s  and  not  a  purchaser  for  resale  for  sales  and  use 
tax  purposes.     Seltzer  #  v.  State  Tax  Corrardssion , 

ATB  Docket  Nos.   68886,  68837   (1975),  aff 'd  sub  nom.  Ace  Heating 
Service,  Inc.  v.  State  Tax  Coiomission,  371  Mass'i."  254   (1976)  ; 
Salem  Glass  Co.  v.  State  Tax  Commission,  ATB  Docket  No.  60903 
(1974) ;  State  v.  J.  Watts  Kearny  &  Sons,  181  La.  554   (1935) j 
see  Town  of  Saugus  v.  B.  Perini  &  Sons,  Inc. ,  305  Mass,  403   (1940) . 

Chapter  64H,  Section  6(s)  provides  an  exemption  for  sales 
of  machinery  or  rep.lacement  parts  thereof  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be 
sold  or  in  the  furnishing  of  gas,  water,  steam  or  electricity 
when  delivered  to  consumers  through  mains,  lines  or  pipes. 

For  purposes  of  Section  6'vs),   "industrial  plant"  means  a 
factory  at  a  fixed  location  primarily  engaged  in  the  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be 
sold  in  the  regular  course  of  business. 

Based  on  the  foregoing,  it  is  ruled  that; 

1.  The  transfer  of  the  Facility  from  the  Contractor  to  the 
Owner/Operator  will  not  be  subject  to  the  sales  or  use  tax. 

2.  Neither  sales  nor  use  tax  will  apply  to  purchases  by  the 
Contractor  or  its  subcontractors  of  the  cranes,  stokers,  boilers, 
turbine-generator,  condensers,  electrostatic  precipitators, 
electrical  switchyard,  components  of  the  ferrous  metal  recovery 
system,  or  the  machinery  that  forms  part  of  the  Facility's  cool- 
ing water  system  (including  the  electric  motor  and  fan  in  the 
cooling  tower) . 

3.  Purchases  by  the  Contractor  or  its  subcontractors  of 
ancillary  equipment  fvjr  the  cranes,  stokers,  boilers  and  turbine- 
generator  will  be  exempt  from  the  sales  and  use  taxes  provided 
that  such  equipment  is  an  adjunct  cr  attachment  necessary  for 
the  basic  unit  to  accomplish  its  intended  function,  or  a  device 
used  or  required  to  control,  regulate  or  operate  the  basic  unit 
and  directly  connected  with  or  an  integral  part  of  the  basic  unit. 
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4.  The  sales  or  use  tax  will  apply  to  purchases  by  the 
Contractor  or  its  subcontractors  of  building  materials  to  be 
incorporated  into  the  Facility,  including  the  materials  from 
which  the  stack  and  the  cooling  tower  structure  will  be  built. 


Very  truly  yours. 


lAJ: JXD:raf 
LR  83-7 


Ira  a.  Jackson 
Com  Mi  SSI  ON  en 


February  3,  1983 


You  request  a  ruling  concerning  the  Massachusetts  taxation  of 
amounts  deferred  under  a  deferred  compensation  plan  established  for 
the  employees  of  a  private  school  which  is  exempt  from  federal 
income  taxation  under  Internal  Revenue  Code  Section  501(c) (3), 

Under  the  Plan,  the  employer  contracts  to  defer  payment  of  a 
portion  of  the  income  of  each  participating  employee.     To  provide 
a  convenient  method  of  setting  aside  sufficient  of  its  assets  to 
meet  its  future  obligations  under  the  Plan,  the  employer  will 
establish  and  maintain  a  fund  which  will  be  invested  in  annuity 
contracts  issued  by  the  Life  Insurance 

Company.     The  obligation  of  the  employer  to  make  payments  to  the 
employee  of  the  income  which  has  been  deferred  is  contractual. 
No  trust  is  created  by  the  Plan  or  the  contracts  and  the  employer's 
use  of  the  funds  is  not  restricted.     An  employee  electing  to 
participate  in  the  Plan  is  a  general  creditor  of  the  employer  and 
has  no  preferred  claim  to  the  funds. 

Distributions  from  the  Plan  may  not  be  made  prior  to  the 
employee's  retirement  unless  he  previously  becomes  disabled, 
terminates  employment,  dies  or  has  severe  financial  difficulties. 

The  Plan  is  intended  to  defer  recognition  of  federal  gross 
income  by  an  employee  until  the  year  in  which  the  deferred 
compensation  is  paid  or  otherwise  made  available  to  the  employee. 
Section  451  of  the  Code  provides  generally  that  items  of  gross 
income  are  included  in  gross  income  for  the  taxable  year  in  which 
received  by  the  taxpayer. 
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Massachusetts  General  Laws  Chapter  62,  Section  2  defines 
Massachusetts  gross  income  as  federal  gross  income  with  modifica- 
tions not  here  relevant. 

Income  is  subject  to  Massachusetts  income  tax  withholding 
if  it  constitutes  "Vages"  for  federal  withholding  purposes  and 
is  taxable  under  General  Laws  Chapter  62, 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Monies  deferred  by  employees  participating  in  the  Plan, 
so  long  as  such  monies  are  considered  deferred  for  federal  income 
tax  purposes,  are  deferred  for  Massachusetts  income  tax  purposes 
and  are  not  subject  to  withholding  of  Massachusetts  income  taxes 
at  the  time  such  monies  are  deferred, 

2.  Monies  deferred  by  employees  participating  in  the  Plan, 
so  long  as  such  monies  are  considered  deferred  for  federal  and 
Massachusetts  income  tax  purposes,  must  not  be  included  on 
Form  W-2   (Wage  and  Tax  Statement)  as  wages  or  other  compensation 
paid. 


3.     Such  monies  deferred  by  employees  participating  in  the 
Plan  are  includible  in  Massachusetts  gross  income  and  are  subject 
to  withholding  of  Massachusetts  incorr.e  taxes  during  the  taxable 
year  in  which  such  monies  are  paid  or  otherwise  made  available 
to  such  employees,  their  beneficiaries  or  estates  through  retire- 
ment, termination,  disability,  death  or  severe  financial  hardship. 


Very  truly  yours, 


lAJ: JD/JJW:mf 


Commis signer  of  Revenue 
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Ira  A»  Jackson 
commissionkr 
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You  inquire  about  the  application  of  the  sales  tax  to  a  compauiy 
("CompeLny")  that  operates  a  recording  studio.    The  Compcuiy  produces 
"stereo  master  tapes"  and  sells  them  to  performers.    The  performers 
have  demonstration  tapes  made  from  the  master  tapes  and  distribute 
the  demonstration-  tapes  to  help  promote  their  professional  careers* 

In  the  production  of  a  stereo  master  tape,  the  Company  performs 
some  or  all  of  the  following  steps ^ 

(1)  Charting  (i.e.,  writing  the  piece  to  be  recorded  in 
musical  notation) ,  arramging,  and  production  and  engineering 
(i.e.,  use  of  equipment  to  record  the  music  as  it  is  performed). 

(2)  Rehearsal,  i.e.,  use  by  musicians  of  the  studio  euid 
its  recording  equipment  to  practice  emd  modify  the  ainrauigement. 

(3)  '  Multi track  mastering,  i.e.,  recording  individual 
instruments  euid  voices  onto  a  multi track  master  tape.  After 
creation  of  a  stereo  master  tape,  the  multi track  tape  is 
erased  to  be  used  again. 

(4)  Mixdown  mastering.    In  this  step,  the  individual  tape 
tracks  recorded  in  step  (3)  are  played  back  and  modified  by  an 
engineer  to  achieve  the  desired  blend  of  instruments  and  voices. 
The  individual  signals  are  then  mixed  to  form  a  composite  signal 
that  is  recorded  onto  the  stereo  master  tape. 

The  Company  bills  performers  sepcurately  for  (1)  charting, 
arranging,  production  and  engineering;   (2)  reheeirsal  time; 
(3)  multitrack  mastering;  amd  (4)  mixdown  mastering. 
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In  some  instances  the  Company  ltsel£  engages  musicians  to 
back  up  a  performer.  In  such  cases  the  Company  also  bills  the 
performer  separately  for  fees  paid  to  the  musiciems. 

The  sales  tax  Ls  an  excise  on  sales  at  retail  of  tangible 
personal  property  in  Massachusetts  (G.L*  c»  64H,  s.  2).  The 
sales  price  of  property  on  which  the  tax  is  based  is  the  total 
amount  paid  by  the  purchaser,  with  no  allowance  for  labor  or 
service  costs  or  other  expenses  (G.L..  c*  64H,  s.  1(14)). 

"Sale  at  retail"  means  a  sale  of  tangible  personal  property 
for  any  purpose  other  them  resale  in  the  regular  course  of 
business  (G.L.  c*  64H,  s.  1(13)). 

Under  General  Laws  Chapter  64H,  Section  6(r),  sales  of 
materials,  tools  and  fuel  which  become  an  ingredient  or  component 
part  of  tangible  personal  property  to  be  sold  or  which  are 
consumed  and  used  directly  and  exclusively  in  an  industrial 
plcuit  in  the  actual  mainufacture  of  tangible  personal  property 
to  be  sold  are  exempt  from  the  sales  tax.    Section  6(s)  of 
Chapter  64H  provides  that  sales  of  machinery  or  replacement 
parts  thereof  used  directly  and  exclusively  in  an  industrial 
plant  in  the  actual  manufacture,  conversion  or  processing  of 
tangible  personal  property  to  be  sold  are  likewise  exempt. 
For  purposes  of  both  paragraph  (r)  and  paragraph  (s)  of  Section  6, 
"industrial  plant"  means  a  facto ary  at  a  fixed  location  primarily 
engaged  in  the  mamuf actiire ,  conversion  or  processing  of  t2mgible 
personal  property  to  be  sold  in  the  regular  coxirse  of  business. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Company's  purchases  of  stereo  master  tapes  for 
resale,  and  its  purchases  of  items  that  become  Ingredient  or 
component  parts  of  stereo  master  tapes  to  be  sold,  are  exempt 
from  the  sales  tax. 

2.  The  Company's  purchases  of  other  materials  and  machinery 
used  in  its  recording  business  are  subject  to  the  sales  tax. 

3.  The  Company's  sales  of  stereo  roaster  tapes  aire  subject 
to  the  sales  tax.    The  sales  price  of  a  tape  on  which  the  tax 
is  based  is  the  entire  amount  paid  therefor,  including  any 
separately-stated  charges  for  charting,  arranging,  production, 
engineering,  rehearsal  time,  multitrack  or  mixdown  mastering, 
or  musicians'  fees. 


Very  truly  yours. 


lAJ: JXD:mf 
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("Company")  is  a  Massachusetts  word  processing 
business.    You  inquire  whether  the  sales  teuc  applies  to  the 
Company's  charges  for  producing  resumes,  manuscripts,  disserta- 
tions, technical  reports,  and  other  printed  matter  on  its  word 
processing  machine. 

The  Company's  customers  bring  in  the  text  of  the  material 
to  be  printed.    The  Compemy  records  the  text  on  a  magnetic  disk, 
sometimes  suggesting  cuid  mciking  changes  in  the  format  of  the 
material.    In  certain  cases,  the  texts  remain  stored  on  magnetic 
disks  at  the  Compemy's  business  premises  for  a  period  (sometimes 
for  months)  before  they  are  printed,  emd  in  such  cases  the 
Company  may  make  changes  in  the  stored  text  in  the  interim  at 
the  instance  of  the  customer. 

The  Company  imposes  separate  charges  upon  its  customers  for 
long-term  storage  of  the  material,  if  any,  for  suggesting  amd 
making  changes  in  format,  and  for  actually  printing  the  finished 
product. 

General  Laws  Chapter  64H,  Section  2  imposes  a  tax  on  sales 
at  retail  of  tangible  personal  property. 

"Sale"  includes: 

"A  transfer  for  a  consideration  of  the  title  or 
possession  of  teuigible  personal  property  which 
has  been  produced,  fabricated  or  printed  to  the 
special  order  of  the  customer,  or  of  any  publica- 
tion."    (G.L.  c.  64H,  s.  1(12) (e)). 
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Section  1(14)  of  Chapter  64H  provides  that  any  amount  paid 
for  any  services  that  are  a  part  of  a  sale  must  be  included  in 
determining  the  sales  price  of  property  on  which  the  sales  tax 
is  based,  and  that  no  deduction  may  be  taken  on  account  of  the 
cost  of  materials  used;  labor  or  service  cost,  or  other  expenses* 

The  Department  of  Revenue's  amended  sales  and  use  tax 
regulation  on  printing  (830  CMR  64E,04)  provides  in  Sxibsection  (4) 
that  when  a  printer  charges  his  customer  for  services  that  are  a 
part  of  the  production  of  printed  matter,  such  as  overtime  set  up 
charges,  embossing,  binding  operations  and  similar  activities, 
the  printer  shall  collect  a  sales  tax  on  the  total  fee  without 
any  deduction  for  the  part  of  the  fee  attributable  to  these 
services  which  the  printer  provides. 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax  applies 
to  the  Company's  sales  of  resumes ^  manuscripts,  dissertations, 
technical  reports,  and  other  printed  matter.    The  sales  price  of 
the  printed  matter  on  which  the  sales  tax.  is  based  is  the  entire 
amount  paid  therefor,  including  separately-stated  charges  for 
storage  of  the  text,  suggesting  and  making  changes  in  format,  and 
actually  printing  the  finished  products 


Very  tmily  yours. 


Commissioner  of  Revenue 


lAJ: JXD:mf 
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You  inquire  whether  the  components  of  a  "solar  sunspace"  used 
to  provide  heat  for  an  individual's  principal  residence  in  Massa- 
chusetts  are  exempt  from  the  sales  tax  under  General  Laws 
Chapter  64H,  Section  6 (dd) . 

Section  6 (dd)  provides  that  the  following  are  exempt  from 
the  sales  tax: 


"Sales  of  equipment  directly  relating  to  any  solar, 
wind-powered,  or  heat  piamp  system,  which  is  being 
utilized  as  a  primary  or  auxiliary  power  system 
for  the  purpose  of  heating  or  otherwise  supplying 
the  energy  needs  of  an  individual ' s  principal 
residenc?e  in  the  commonwealth." 


Based  on  the  foregoing,  it  is  ruled  that  sales  of  glass, 
components  of  walls,  euid  other  parts  of  a  solar  sunspace  that 
serve  as  structural  components  of  a  dwelling  are  subject  to  the 
sales  tcLX.     Sales  of  items  such  as  fans  and  ductwork  used  in 
connection  with  a  solar  sunspace  are  exempt  from  the  sales  tax 
if  their  sole  purpose  is  the  transmission  or  use  of  solar  energy 
in  providing  heat  for  an  individual's  principal  residence  in 
Massachusetts . 


Very  truly  yours. 


IAJ:JXD:mf 


Commissioner  of  Revenue 
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You  inquire  whether  the  Massachusetts  sales  tax  applies  to 
the  purchase  and  sale  of  thoroughbred  horses. 

You  purchase  horses  from  various  sources,  improve  them  by 
providing  care,  grooming,  feeding  and  occasional  medical  and 
surgical  procedures,  and  resell  them. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  the  sale  at  retail  of  tangible  personal  property. 
Section  1(13)  defines  sale  at  retail  as  a  sale  of  tcmgible 
personal  property  for  any  purpose  other  than  resale  in^  the 
regular  course  of  business. 

The  sale  of  horses  by  a  vendor,  other  than  for  resale  in 
the  regular  course  of  business,  is  sxibject  to  the  sales  tax. 
The  sale  of  horses  to  a  registered  sales  tax  vendor  for  resale 
in  the  regular  course  of  business  is  not  taxable. 


Very  truly  yours. 


Commissioner  of  Revenue 


IAJ:MTD:mf 
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You  inqiiire  about  the  application  of  the  sales  cuid  use  tzixes 
to  a  contract,  cheiracterized  by  the  parties  as  a  "software  service 
agreement , "  between 


The  contract  requires  Company  B  to  provide  assistamce  in 
"installation  of  existing  data  processing  applications,"  to  make 
software  modifications  as  requested,  to  provide  consultation  and 
assistance  in  the  use  of  existing  and  new  applications,  to  provide 
telephone  "hot  line"  consultation,  and  to  provide  certain  class- 
room instruction,  for  one  year  or  until  Company  B  expends  25  hours 
of  work  under  the  agreement,  whichever  first  occurs. 

Under  the  contract,  Compcuay  B  has  modified  certain  programs, 
recorded  the  modifications  on  magnetic  discs,  auid  transferred  the 
discs  to  Compcuiy  A.    Company  B  has  also  performed  other  work  under 
the  contract,  but  Compsuiy  B  has  not  separately  stated  on  its  bill 
to  Company  A  any  charges  not  a1;tributcUDle  to  the  program  modifica- 
tions. 

In  determining  the  sales  price  of  property  on  which  the  sales 
tax  is  based,  no  deduction  may  be  taken  on  account  of  the  cost  of 
materials  used,  leibor  or  service  cost,  interest  charges,  losses 
or  other  expenses,  and  any  amount  paid  for  any  services  that  are  a 
part  of  a  sale  must  be  included  (G.L.  c.  64H,  s.  1(14)). 


("Company  A")  and 


("Company  B") . 


LR  83-13 


-  2  - 


March  9,  1983 


Transfers  of  custom  programs  recorded  on  magnetic  discs 
generally  aire  subject  to  the  sales  tax  (see  Subsection  (6)  of 
Sales  and  Use  Tax  Regulation  830  CMR  64H.06 )  . 


Based  on  the  foregoing,  it  is  ruled  that  the  charge  for 
program  modifications  recorded  on  magnetic  discs,  and  for  related 
work,  not  separately  billed,  is  subject  to  the  sales  or  use  tcix. 

Very  truly  yours. 


lAJ:  JXD:mf 


Commissidner  of  Revenue 


I,R  83-13 


Ima  a.  Jackson 
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("Company")  publishes  monthly 
newsletters  that  it  distributes  free  of  chsurge  to  local  councils 
on  aging.    The  Company  pays  a  printer  to  print  the  newsletters  on 
paper  supplied  by  the  Company.    You  inquire  whether  the  newsletters 
are  "newspapers'*  within  the  meaning  of  General  Laws  Chapter  64H, 
Section  6  (m)  ,  and  whether  the  sales  tax  applies  to  the  Compciny '  s 
purchase  of  the  paper  on  which  the  newsletters  aure  printed. 

The  newsletters  generally  comprise  either  four  or  eight 
S^s"  X  11"  pages »    They  contain  articles  concerning  recreational 
programs  and  money-saving  opportunities  for  the  elderly,  as  well 
as  articles  about  health,  nutrition,  and  other  matters  of  interest 
to  older  persons.    They  also  contain  some  advertising. 

For  sales  tauc  purposes,  "sale"  includes  the  printing  of 
tangible  personsil  property  for  a  consideration  for  consumers  who 
furnish  the  materials  used  in  the  printing  (G»L.  c.  64H,  s.  1(12) (b)). 

General  Laws  Chapter  64H,  Section  6(r)  provides  an  exemption 
for  sales  of  materials  that  become  an  ingredient  or  component 
Pcurt  of  tangible  personal  property  to  be  sold. 

Chapter  64H,  Section  6 (m)  provides  that  the  sales  tax  does 
not  apply  to  sales  of  newspapers.    The  Supreme  Judicial  Court 
has  held  that  this  exemption  applies  to  the  printing  of  a  paper 
distributed  free  of  charge  at  stated,  periodic  intervals  and 
containing  matters  of  interest. to  a  significant  segment  of  the 
public.    Greenfield  Town  Crier,  Inc.  v.  Commissioner  of  Revenue, 
Mass.  Adv.  sh,  (19S2)  692.    
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Based  on  the  foregoing,  it  is  ruled  that: 

1.    The  newsletters  cure  "newspapers"  within  the  meaning  of 
General  Laws  Chapter  6AE,  Section  6  (m)  .    Therefore,  the  sales  tax 
does  not  apply  to  the  printing  of  the  newsletters  for  the  Company. 

2»    The  Compeuiy's  purchase  of  the  paper  on  which  the  news— 
letters  are  printed  is  exempt  from  the  sales  tax. 

You  also  inquire  whether  the  sales  tax.  applies  to  the  Compeiny's 
purchaises  of  materials  other  than  paper  that  it  uses  in  publishing 
the  newsletters.    A  newspaper  publisher's  purchaises  of  supplies  and 
equipment  generally  axe  subject  to  the  sales  t«uc.    The  exceptions 
to  this  rule  are  explained  in  SaJ.es  euid  Use  Tax  Reg\ilation  830  CMR 
64H.07  ("Newspapers"). 


Very  truJ.y  yours. 


Commissioner  of  Revenue 


IAJ:JXD:mf 
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You  inquire  as  to  the  appliccdaility  of  the  Massachusetts 
sales  and  use  tax  to  the  purchase  of  a  loader  by  a  contractor 
for  use  exclusively  on  public  works  projects. 

Massachusetts  General  Laws  imposes  an  excise  upon  sales  at 
retail  of  tangible  personal  property.     (M.G.L.  c.  64H,  s.  2). 
Massachusetts  General  Laws  Chapter  64H,  Section  6(f)  exempts 
from  sales  tax  rental  charges  for  construction  vehicles,  equip- 
ment, and  machinery  (1)  rented  specifically  for  use  on  the  site 
of  any  construction,  reconstruction,  alteration,  remodeling  or 
repair  of  public  works  owned  by  or  held  in  trust  for  the  benefit 
of  any  governmental  body  or  agency,  and  used  exclusively  for 
public  purposes;  or  (2)  while  being  used  exclusively  for  the 
transportation  of  materials  for  any  such  project.    There  is  no 
exemption  for  the  sale  of  a  construction  vehicle  to  a  contractor 
for  use  exclusively  on  public  works  projects. 

Based  on  the  foregoing,  it  is  ruled  that  a  contractor's 
purchase  of  a  loader  for  use  exclusively  on  public  works 
projects  is  subject  to  the  Massachusetts  sales  cuid  use  tax. 


Very  tznily  yours. 


Commis si/oner  of  Revenue 


IAJ:VGS:mf 
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You  request  a  ruling  regarding  the  Massachusetts  income  taxa- 
tion of  cin  employee's  tax-sheltered  annuity  ("TSA")  administered 
by  the  ("Association"),  for  the 

("Employer")  .    The  Employer  is  a  religious  orgcuiizaticfn  exempt 
from  federal  taxation  under  Internal  Revenue  Code  Section  501(c) (3). 
The  employee  has  voluntarily  agreed  to  a  reduction 

in  salary  pursuant  to  cui  agreement  with  the  Employer,  and  the 
Employer  contributes  the  equivalent  amount  to  the  TSA. 

Amounts  contributed  by  Code  Section  501(c) (3)  employers  to 
certain  cinnuities  eure  excludable  from  the  employee's  gross  income 
to  the  extent  that  the  aggregate  of  the  employer's  contributions 
does  not  exceed  the  exclusion  allowance  in  Code  Section  403(b) (2). 
Amounts  contributed  to  am  annuity  by  way  of  a  salary  reduction  agree- 
ment are  employer  contributions.     (U.S.  Treas.  Reg.  1 . 403 (b) -1 (b) (3) ) 

Massachusetts  gross  income  is  federal  gross  income  with  certain 
modifications   (G.L.  c.  62,  s.  2).     Contributions  to  a  TSA  described 
in  Code  Section  403(b)  which  are  made  pursuant  to  a  salary  reduction 
agreement  and  vrtiich  are  not  required  under  a  retirement  program  of 
the  employer  are  includible  in  Massachusetts  gross  income  (G.L.  c.  62, 
s.  2(a)  (1)  (D))  . 

Distributions  received  by  an  employee  from  plans  described 
in  Internal  Revenue  Code  Section  403(b)  are  deductible  from 
federal  gross  income  in  determining  Massachusetts  gross  income 
until  the  aggregate  amount  deducted  equals  the  aggregate  amount 
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previously  included  in  Massachusetts  gross  income  (G.L.  c.  62, 
s.  2(a) (2) (F)) . 

Based  on  the  foregoing  it  is  ruled  that: 

1.  The  Employer  contributions  to  the  TSA  on  behalf  of  the 
employee  are  subject  to  Massachusetts  income  taxation. 

2.  Distributions  from  the  TSA  to  the  employee  will  be 
excluded  from  the  employee's  Massachusetts  gross  incooae  in  the 
years  the  payments  are  received  until  the  aggregate  amount 
excluded  equals  the  aggregate  amount  previously  taxed.  Payments 
to  the  employee  in  excess  of  that  aggregate  amount  will  be 
included  in  the  employee's  Massachusetts  gross  income. 


Very  truly  yours. 


IAJ:VGS:mf 
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1983 


On  behalf  of 


you  inquire  about 


the  sales  tax  treatment  of  an  agreement  ("Agreement")  characterized 
by  the  parties  as  a  "lease"  of  equipment.     The  Agreement  is  set 
forth  on  a  printed  form,  with  handwritten  additions  and  modifica- 
tions.    A  printed  clause  in  the  Agreement  purports  to  require  the 
lessee  to  return  the  equipment  to  the  lessor  upon  the  expiration 
of  the  lease;  however,  the  Agreement  includes  the  handwritten 
notation  "zero  buyout,"  by  which  the  parties  intended  to  provide 
for  passage  of  title  to  the  lessee  on  the  expiration  of  the  lease 
without  any  additional  payment. 

The  Agreement  also  states  that  the  "total  cost"  of  the  equip- 
ment to  the  lessor  is  $15,430,  and  calls  for  payment  by  the  lessee 
of  48  monthly  installments  of  $447.32.     The  Agreement  does  not 
separately  state  any  amount  representing  interest  or  other 
financing  charges. 

General_Laws  Chapter  64H,  Section  1(12)   defines  "sale"  as 
including  "^a7  transaction  whereby  the  possession  of  property 
is  transferred  but  the  seller  retains  the  title  as  security  for 
the  payment  of  the  price."     Chapter  64H,  Section  1(14)  defines 
"sales  price"  as  the  total  amount  paid  by  a  purchaser  to  a 
vendor  as  consideration  for  a  retail  sale,  valued  in  money  or 
otherwise,  and  declares  that  any  amount  for  which  credit  is 
given  to  the  purchaser  by  the  vendor  must  be  included  in 
determining  the  sales  price. 
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Based  on  the  foregoing,  it  is  ruled  that  the  Agreement  is 
an  installment  sale  rather  than  a  true  rental  for  Massachusetts 
sales  tax  purposes.  Therefore,  a  tax  based  on  the  total  sales 
price  (that  is,  the  total  of  the  monthly  payments  under  the 
Agreement)  was  due  at  the  time  of  sale.  No  deduction  from  the 
sales  price  may  be  made  for  amounts  not  separately  stated  that 
may  represent  interest  or  other  financing  charges. 


Very  truly  yours. 


lAJ: JXDtmf 


Commissi Dner  of  Revenue 
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You  inquire  about  the  Massachusetts  sales  and  use  tax  treat 
ment  of  conditional  sales  of  tangible  personal  property. 

General  Laws  Chapter  64H,  Section  1(12)  defines  "sale"  for 
sales  and  use  tax  purposes  as  including: 

"(a)  Any  transfer  of  title  or  possession,  or  both, 
...conditional  or  otherwise,  of  tangible  personal 
property  for  a  consideration,  in  any  manner  or  by 
any  means  whatsoever. 

^and? 

(d)  A  transaction  whereby  the  possession  of  prop- 
erty is  transferred  but  the  seller  retains  the 
title  as  security  for  the  payment  of  the  price." 

Chapter  64H,  Section  1(14)   defines  "sales  price"  as  the 
total  amount  paid  by  a  purchaser  to  a  vendor  as  consideration 
for  a  retail  sale,  valued  in  money  or  otherwise,  and  declares 
that  any  amount  for  which  credit  is  given  to  the  purchaser  by 
the  vendor  mast  be  included  in  determining  the  sales  price. 

Therefore,  a  vendor  of  tangible  personal  property  must 
include  the  total  sales  price  for  every  conditional  sale  made 
during  a  given  period  in  his  taxable  gross  receipts  for  that 
period,  regardless  of  the  amount  of  payment  actually  received. 
The  sales  price  includes  the  amount  for  which  credit  is 
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extended  by  the  vendor  to  the  purchaser,  but  does  not  include 
separately-stated  interest  charges  set  in  good  faith. 

You  also  inquire  whether,  in  a  conditional  sale,  the  tax 
exemption  of  a  purchaser  passes  through  to  the  seller. 

Exemptions  from  the  sales  and  use  taxes  apply  to  conditional 
sales  as  they  apply  to  any  other  sales.     For  example,  a  vendor 
who  makes  a  conditional  sale  of  tangible  personal  property  to  a 
charitable  organization  may  give  a  resale  certificate  in  lieu  of 
paying  a  tax  on  his  purchase  of  the  property;  the  vendor's  sale 
of  the  property  to  the  organization  will  be  exempt  if  the  sale 
meets  the  requirements  set  forth  in  Chapter  64H,  Section  6(e). 


Very  truly  yours. 


lAJ: JXDtmf 


oner  of  Revenue 


LR  83-18 


Ira  a.  Jackson 
commissionkr 


02204 


March  23,  1983 


You  represent  a  New  York  corporation  ("Auctioneer")  engaged 
in  the  business  of  conducting  auction  sales  of  furniture,  jewelry 
and  fine  art.     You  inquire  whether  the  Auctioneer  must  register 
as  a  Massachusetts  vendor  and  pay  the  Massachusetts  use  tax  with 
respect  to  its  sales  of  tangible  personal  property  in  New  York 
for  use  in  Massachusetts. 

The  Auctioneer's  principal  place  of  business  is  in  New  York. 
It  now  has  no  contacts  with  Massachusetts ,  but  it  intends  to 
engage  a  representative  ("Representative")  to  seek  out  persons  in 
Massachusetts  who  own  items  that  they  wish  to  have  sold  in  New  York 
by  the  Auctioneer.     The  Representative  will  not  solicit  persons 
to  purchase  items  at  the  Auctioneer's  sales. 

The  Representative  will  work  out  of  his  home  in  Massachusetts. 
He  will  be  paid  an  annual  retainer  of  $20,000,  plus  a  commission 
of  up  to  two  per  cent  on  items  introduced  to  the  Auctioneer  by 
the  Representative,  with  the  first  $10,000  of  the  commission  to 
be  applied  against  the  retainer. 

The  Representative  is  expected  to  devote  about  half  of  his 
working  hours  to  his  duties  as  the  Auctioneer's  representative. 
You  state  that  he  will  receive  "assistance"  from  the  Auctioneer 
and  work  with  employees  and  representatives  of  the  Auctioneer 
from  time  to  time,  but  that  he  will  not  be  subject  to  the 
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Auctioneer's  day-to-day  supervision.     You  further  state  that  the 
Representative  will  be  treated  as  an  independent  contractor  for 
federal  income  tax  purposes. 

.     It  is  expected  that  the  Representative  will  be  listed  in 
the  Auctioneer's  catalogs,  the  Boston  telephone  directory,  and 
occasionally  in  newspaper  or  magazine  advertisements,  as  the 
Auctioneer ' s  representative . 

Massachusetts  purchasers  of  items  at  the  Auctioneer's  sales 
will  either  take  possession  of  the  items  purchased  in  New  York, 
or  instruct  the  Auctioneer  to  have  them  delivered  in  Massachusetts 
In  the  latter  case,  the  items  will  be  delivered  from  New  York  to 
Massachusetts  by  common  carrier. 

Every  vendor  engaged  in  business  in  Massachusetts  must 
register  and  pay  use  taxes  with  respect  to  its  retail  sales  of 
tangible  personal  property  outside  Massachusetts  for  use  in 
Massachusetts  (G.L.  c.  641,  ss.  2,  4,  9). 

General  Laws  Chapter  64H,  Section  1(5)  defines  "engaged  in 
business  in  Massachusetts"  as  follows: 

"having  a  business  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of 
tangible  personal  property  by  salesmen,  solicitors, 
or  representatives  in  the  commonwealth,  unless  such 
activity  consists  solely  of  solicitation  by  direct 
mail  or  advertising  via  newspapers,  radio  or 
television;  or  regularly  engaging  in  the  delivery 
of  property  in  the  commonwealth  other  than  by 
common  carrier  or  United  States  mail.    A  person 
shall  be  considered  to  have  a  business  location 
in  the  commonwealth  only  if  such  person  (a)  owns 
or  leases  real  property  within  the  commonwealth; 
(b)  has  one  or  more  employees  located  in  the 
commonwealth;   (c)  regularly  maintains  a  stock  of 
tangible  personal  property  in  the  commonwealth  for 
sale  in  the  ordinary  course  of  business;  or 
(d)  regularly  leases  out  tangible  personal  property 
for  use  in  the  commonwealth.     For  the  purposes  of 
this  paragraph. .. .an  employee  shall  be  considered 
to  be  located  in  the  commonwealth  (a)  if  his 
service  is  performed  entirely  within  the  common- 
wealth; or  (b)  if  his  service  is  performed  both 
within  and  without  the  commonwealth,  but  in  the 
performance  of  his  service  he  regularly  commences 
his  activities  at,  and  returns  to,  a  place  within 
the  commonwealth." 
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Generally,  an  individual  is  regarded  as  an  employee,  as 
distinguished  from  an  independent  contractor,  if  the  person  for 
whom  his  services  are  performed  has  the  right  to  control  and 
direct  -the  individual  both  as  to  the  result  to  be  accomplished 
by  the  work  and  as  to  the  details  and  means  by  which  that  result 
is  accomplished.     The  employer  does  not  have  to  actually  direct 
the  manner  in  which  the  services  are  performed  so  long  as  he  has 
a  right  to  do  so.     Silvia  v.  Woodhouse ,  356  Mass.   119   (1969) ; 
Marino  v.  Trawler  Emil  C,  Inc~  350  Mass.  88,  cert,  denied 
384  U.S.   960    (1966)  ;  U.S.  Treas .   Reg.   31 .  3401  (cr^(br; 

Based  on  the  foregoing,  it  is  ruled  that  if  the  Representa- 
tive is  an  independent  contractor  and  not  an  employee  of  the 
Auctioneer,  the  activities  of  the  Representative  alone  will  not 
require  the  Auctioneer  to  register  as  a  Massachusetts  vendor  or 
subject  the  Auctioneer  to  the  Massachusetts  use  tax.     Of  course, 
the  use  tax  must  be  paid  by  persons  who  purchase  tangible 
personal  property  from  the  Auctioneer  for  use  in  Massachusetts. 


Very  truly  yours, 


lAJ: JXD:mf 


Commissioner  of  Revenue 


LR  83-19 


Ira  a.  Jackson 
Commissioner 


W   ^iz^nJfcu^  ^^K^e/,   ^cU<m  0220M 


March  23,  1983 


You  are  a  professional  photographer  who  sells  photographs  to 
manufacturers  for  use  in  producing  brochures  and  "data  sheets" 
describing  industrial  products.     A  data  sheet  is  a  printed  sheet 
of  paper  containing  a  photograph  of  an  industrial  product  and  a 
list  of  its  technical  specifications.     The  manufacturers  distribute 
the  brochures  and  data  sheets  to  prospective  customers  for  no 
charge.     You  inquire  about  the  Massachusetts  sales  tax  treatment  of 
your  sales  of  photographs  for  such  purposes. 

On  your  bills  to  the  manufacturers,  you  break  out  a  separate 
charge,  based  on  a  daily  rate,  for  services  rendered  in  producing 
the  photographs. 

General  Laws  Chapter  64H,  Section  2  imposes  the  sales  tax  on 
sales  at  retail  of  tangible  personal  property. 

Section  1(14)   of  Chapter  64H  provides  that  any  amount  paid 
for  any  services  that  are  a  part  of  a  sale  must  be  included  in 
determining  the  sales  price  of  property  on  which  the  sales  tax 
is  based,  and  that  no  deduction  may  be  taken  on  account  of  the 
cost  of  materials  used,  labor  or  service  cost,  or  other  expenses. 
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Section  1(13) (c)  of  Chapter  64H  excludes  from  the  definition 
of  "sale  at  retail"  personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconsequential  elements  for 
which  no  separate  charges  are  made.     The  Massachusetts  Supreme 
Judicial  Court  held  in  Houghton  Mifflin  Co.  v.  State  Tax  Commission 
that  the  sale  of  reproduction  proofs  to  a  publisher  for  use  in 
producing  books  was  a  taxc±»le  retail  sale  of  tangible  personal 
property  and  not  a  personal  service  transaction  exempt  from  sales 
tax  under  Chapter  64H,  Section  1(13).     The  Court  declared  that 

"^t7he  cost  of  labor  is  often  a  major  cost  of  producing 
an  object  for  sale.     That  circumstance  is  not  the 
significant  factor,  however,  in  determining  whether 
sale  is  an  inconsequential  element  of  a  personal 
service  transaction. . .The  test  is  the  object  of  the 
transaction.     If  the  buyer's  fundamental  object  is 
to  obtain  the  item  of  personal  property  transferred 
to  it,  the  sale  of  that  property  cannot  reasonably 
be  considered  ' inconsequential '  and  the  transaction 
cannot  reasonably  be  considered  one  for  personal 
service."     (373  Mass.   772,  775  (1977).) 

Based  on  the  foregoing,  it  is  ruled  that  the  sales  tax  applies 
to  your  sales  of  photographs  to  manufacturers  for  use  in  producing 
the  brochures  and  data  sheets.     The  sales  price  of  the  photographs 
on  which  the  tax  is  based  is  the  entire  amount  charged  therefor, 
including  any  amount  broken  out  for  services  rendered  in  producing 
the  photographs. 


Very  truly  yours. 


lAJ: JXD:mf 
LR  8  3-20 


Ima  a.  Jackson 

CoMMISaiONCR 


02204 


March  25,  1983 


You  inquire  whether  the  electric  department  of 

("Electric  Department")  must  pay  a  utility 
corporation  franchise  tax  under  Massachusetts  General  Laws  Chap- 
ter 63,  Section  52A,  or  mcdce  payments  in  lieu  of  taxes  as  provided 
in  General  Laws  Chapter  16 4A,  Sections  7  and  8. 

The  Electric  Department  is  a  municipal  corporation,  formed 
under  Vermont  law,  that  provides  electric  power  to  consumers  in 
the  State  of  Vermont.     In  1978,  it  acquired  a  .4401  per  cent  joint 
ownership  interest  in  the  Massachusetts  Municipal  Wholesale  Electric 
Company  Phase  I  Intermediate  Unit,  and  became  a  member  of  the 
New  England  Power  Pool.    Aside  from  this  interest,  the  Electric 
Department  owns  no  interest  in  any  Massachusetts  electric  company 
or  other  Massachusetts  property,  nor  does  the  Electric  Department 
otherwise  do  business  in  Massachusetts. 

General  Laws  Chapter  63,  Section  52A  requires  every  utility 
corporation  doing  business  in  Massachusetts  to  pay  a  tax  on  its 
corporate  franchise  measured  by  its  net  income. 

The  Massachusetts  statute  governing  the  New  England  Power  Pool, 
Chapter  16 4a  of  the  General  Laws,  provides  in  Section  7(a)  that: 

foreign  electric  utility  shall  be  subject  to 
assessment  and  taxation  in  the  same  manner  and 
to  the  same  extent  as  is  provided  by  law  with 
respect  to  a  corporation  defined  as  an  'electric 
company'  in  section  one  of  chapter  one  hundred 
sixty-four;  except  that  a  foreign  electric  utility 
which  is  a  governmental  entity  shall,  with  respect 
to  payments  for  franchise  taxes  to  the  commonwealth 
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. . .  ,inake  payments  in  lieu  of  such  taxes  in  the  manner 
provided  by  subsection  (c)  of.,. section  eight." 


Section  8(c)  of  Chapter  164A  imposes  on  domestic  municipal 
electric  departments  an  annual  payment  in  lieu  of  taxes  measured 
by  a  percentage  of  the  department ' s  direct  and  indirect  ownership 
interest  in  electric  power  facilities  located  in  Massachusetts. 

Based  on  the  foregoing,  it  is  ruled  that  the  Electric  Depart 
irtent  is  not  siibject  to  the  franchise  tax  under  Chapter  63,  but 
must  annually  file  returns  with  the  Commissioner  of  Revenue  and 
make  payments  in  lieu  of  the  franchise  tax  as  provided  in 
General  Laws  Chapter  164A,  Sections  7  and  8. 


lAJ: JXD:mf 


Commisfiipner  of  Revenue 


LR  8  3-21 


A  A.  Jackson 

CoMMISSIONCn 


iOO   ^a/niLu/^  S^cUmi  0220M 

April  13,  1983 


You  inquire  whether  the  legal  expenses  incurred  by  your  client 
in  obtaining  an  out-of-court  settlement  in  an  age  discrimination 
suit  are  deductible  for  purposes  of  Massachusetts  income  taxation. 

Massachusetts  gross  income  is  defined  as  federal  gross  income 
with  certain  modifications  not  relevant  here.     (G.L.  c.  62,  s.  2). 
Federal  gross  income  is  all  income  from  whatever  source  derived. 
(I.R.C.  s.  61(a)).     Payments  to  employees  in  settlement  of  a 
discrimination  suit,  based  on  compensation  that  they  otherwise 
would  have  received  had  the  discrimination  not  occurred,  are 
includible  as  wages  in  their  federal  gross  income.     (Rev.  Rul. 
72-341,   1972-2,  C.B.   32) . 

Massachusetts  gross  income  is  divided  into  two  classes. 
Part  A  gross  income,  taxable  at  10%,  consists  of  dividends, 
capital  gain,  and  certain  interest.     Part  B  gross  income,  taxable 
•at  5%,  consists  of  the  remainder  of  Massachusetts  gross  income. 
(G.L.  c.  62,  s.  2(b)).     The  amounts  paid  by  an  employer  in 
settlement  of  a  discrimination  case  are  included  in  Massachusetts 
Part  B  gross  income. 

Part  B  adjusted  gross  income  is  Part  B  gross  income  less 
the  deductions  allowable  under  Internal  Revenue  Code  Section  62, 
along  with  other  deductions  and  certain  exceptions  not  applicable 
here.     (G.L.  c.  62,  s.  2(d)).     Legal  expenses  of  employees  are 
not  Code  Section  62  deductions. 
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In  deteinnining  Part  B  taxable  income,  the  Part  B  adjusted 
gross  income  is  reduced  by  certain  deductions  and  exemptions, 
which  do  not  include  legal  expenses.     (G.L,  c.  62,  s.  3(B)). 

Based  upon  the  foregoing,  it  is  ruled  that  the  entire 
settlement  is  included  in  Massachusetts  gross  income;  cmd  that 
there  is  no  deduction  for  the  related  legal  expenses. 


Very  truly  yours. 


Commiss  Loner  of  Revenue 


IAJ:VGS:mf 


LR  83-22 


lA  A.  Jackson 
Commissioner 


iOO    ^a/nvLU^  3d<)U(yn  0220M 

April  12,  1983 


You  inquire  about  the  income  tax  treatment  of  a  dividend 
distribution  to  a  nonresident  shareholder  from  a  Massachusetts 
corporation. 

You  state  that  you  are  a  resident  of  Virginia  and  that  in 
1982  you  received  dividends  as  a  shareholder  of  a  Massachusetts 
corporation  which  has  elected  Subchapter  S  status  for  federal 
income  tax  purposes.     You  performed  no  services  for  this  corpora- 
tion. 

For  federal  income  tax  purposes  the  earnings  and  losses  of  a 
Subchapter  S  corporation  are  included  in  its  shareholders'  gross 
income.     However,  the  federal  Subchapter  S  status  of  a  corpora- 
tion is  disregarded  for  purposes  of  determining  the  Massachusetts 
gross  income  of  its  shareholders. 

Massachusetts  General  Laws  Chapter  62,  Section  5A,  provides 
that  the  Massachusetts  gross  income  of  a  nonresident  is  determined 
solely  with  respect  to  items  of  gross  income  from  sources  within 
the  Commonwealth.     Such  items  are  those  which  are  derived  from  or 
effectively  connected  with  any  trade  or  business  carried  on  by  the 
taxpayer  in  the  Commonwealth  or  derived  from  the  ownership  of  any 
interest  in  real  or  tangible  personal  property  located  in  the 
Commonwealth.     Dividend  income  from  a  Massachusetts  corporation  is 
income  from  intangible  personal  property  and  is  not  taxable  to 
nonresidents . 
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Based  on  the  foregoing  it  is  ruled  that  dividends  paid  to 
a  Virginia  resident  from  a  Massachusetts  corporation  which  has 
elected  Subchapter  S  status  for  federal  income  tax  purposes  are 
not  subject  to  Massachusetts  income  taxation.     If  you  have  no 
income  subject  to  Massachusetts  tcucation,  you  are  not  required 
to  file  a  Massachusetts  income  tax  return. 

This  ruling  is  not  to  be  construed  as  a  determination  of 
your  legal  residence. 


Very  truly  yours. 


IAJ:MTD:mf 


Commissioner  of  Revenue 


LR  83-23 


RA  A.  Jackson 

CoHMISSiONCR 


iOO   ^cumitUcl^  ^l^,   ^okJwt  02204 
April  12,  1983 


- ("Company")   sells  various 
goods  subject  to  the  Massachusetts  sales  tax.     The  Company  assesses 
a  handling  charge  when  certain  taxable  items  are  returned  for  a 
refund. 


You  inquire  about  the  sales  tax  result  of  imposing  a  handling 
charge  on  the  rescission  of  a  sale. 

The  sales  price  on  which  the  sales  tax  is  imposed  is  the  total 
amount  paid  by  a  purchaser  to  a  vendor  as  consideration  for  a 
retail  sale.     (G.L.  c.  64H,  s.  1(14)).     However,  in  determining  the 
sales  price  there  is  excluded  the  amount  charged  for  property 
returned  by  a  purchaser  to  a  vendor  upon  rescission  of  the  sale 
when  the  entire  amount  charged  is  refunded  either  in  cash  or  credit, 
and  when  the  property  is  returned  within  90  days  from  the  date  of 
sale.     (G.L.  c.  64H,  s.  1 (14)  (c)  (ii) )  . 

Based  on  the  foregoing  it  is  ruled  that  the  Company  may  not 
exclude  from  its  taxable  sales  the  price  of  merchandise  returned 
within  90  days  for  which  less  than  a  full  refund  is  made;  nor  is 
the  customer  entitled  to  a  refund  of  his  sales  tax  payment  in  this 
instance. 


Very  truljj  yours. 


lAJ: JJW:mf 


Commissioner  of  Revenue 
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InA  A.  Jackson 

CoMMISaiONCK 


iOO  ^ix/miiUj^  SicOom,  02204 

April  12,  1983 


You  inquire  whether  the  sale  of  step-down  transformers  and 
emergency  generators  to  the  owner  of  a  commercial  or  residential 
building  is  subject  to  the  Massachusetts  sales  or  use  tax  in  the 
circumstances  described  herein. 

,  The  owner  of  a  building  purchases  a  transformer  and  has  it 

installed  in  the  building  because  he  p^^^chases  electricity  from 
the  local  utility  at  a  high  voltage.     The  transformer  reduces  the 
voltage  of  the  electricity  passing  through  it  to  the  proper  voltage 
for  use  by  the  building's  tenants. 

An  emergency  generator  is  purchased  by  the  owner  of  a  building 
and  installed  therein  to  supply  power  for  the  operation  of 
elevators,  water  pmnps.-  emergency  lights  and  alarms  in  the  event 
of  an  interruption  of  regular  electric  service. 

Sales  of  machinery  or  replacement  parts  thereof  used  "directly 
and  exclusively ...  in  the  furnishing  of  gas,  water,  steam  or 
electricity  when  delivered  to  consumers  through  mains,  lines,  or 
pipes"  are  exempt  from  the  Massachusetts  sales  and  use  taxes 
(G.L.  c.  64H,  s.  6(s);  G.L.  c.  641,  s.  7(b)).     This  exemption 
applies  to  qualifying  purchases  of  machinery  by  suppliers  of 
electricity  to  consumers;  it  does  not  apply  to  machinery  purchased 
by  a  consumer. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  of  trans- 
formers and  emergency  generators  to  the  owner  of  a  commercial  or 
residential  building  is  subject  to  the  sales  or  use  tax,  unless 
the  transformers  and  generators  are  to  be  used  exclusively  to 
provide  electricity  to  be  sold  to  the  building's  tenants. 
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You  also  inquire  whether  the  installation  and  use  of  the 
transformers  and  generators  subjects  the  owner  of  the  building 
to  the  Massachusetts  excise  on  utility  corporations. 

Every  utility  corporation  doing  business  in  Massachusetts 
must  annually  pay  a  tax  on  its  corporate  franchise  (G.L.  c.  63, 
s.  52A) . 

"Utility  corporation"  includes  every  incorporated  electric 
company  subject  to  General  Laws  Chapter  164,  and  every  foreign 
corporation  not  subject  to  Chapter  164  which  does  an  electric 
business  in  Massachusetts  and  which  has  been  subject  to  taxation 
prior  to  January  1,  1952  under  Chapter  .63,  ss.  53  to  60   (G.L.  c.  63, 
s.  52A(1) (a) ) . 

"Electric  company"  is  generally  defined  in  Chapter  164  as 
"a  corporation  organized  under  the  laws  of  the  commonwealth  for 
the  plirpose  of  making... and  selling,  or  distributing  and  selling, 
electricity  within  the  commonwealth,  or  authorized  by  special 
act  so  to  do,.."   (G.L.  c.  164,  s.  1) . 

Based  on  the  foregoing,  it  is  ruled  that  the  installation 
and  use  of  transformers  and  emergency  generators  in  a  commercial 
or  residential  building  does  not  subject  a  corporate  owner  of 
the  building  to  the  Massachusetts  excise  on  utility  corporations. 


Very  truly  yours , 


CommiJsfsioner  of  Revenue 


IAJ:JXD:mf 
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Ira  a.  Jackson 

CoMMISSiONKR 


iOO   ^o/mLicl^  ^^HsU,   ^cUcn  0220M 
April  6,  1983 


On  behalf  of 


("Lessor"),  you 


inquire  whether  the  rental  of  a  trailer  to 

("Lessee")   is  subject  to  the  Massachusetts 
sales  tax.     The  Lessee  is  a  cable  television  company.  The 
trailer  is  designed  to  be  used  as  mobile  office  space. 

For  sales  tax  purposes,  "sale"  is  defined  as  including 
leases  and  rentals  of  tangible  personal  property  (G.L.  c.  64H, 
s.  1(12) (a) ) . 

The  sales  tax  exemptions  that  apply  to  the  cable  televi- 
sion business  are  limited  to  purchases  of  certain  consumable 
materials,  tools  and  fuel,  and  certain  machinery  auid  replace- 
ment parts,  used  directly  and  exclusively  in  television 
transmission  (G.L.  c.  64H,  s.  6 (r) ,    (s) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Lessor's 
rental  of  a  trailer  to  the  Lessee  for  use  in  its  cable 
television  business  is  siAbject  to  the  sales  tax. 


Very  trulv:  yours , 


Commissioner  of  Revenue 


lAJ: JXD:mf 


LR  83-26 


«A  A.  Jackson 

CoMMISSIONKIt 


April  6,  1983 


{"Company")  is  a  computer 
time  sharing  business.     Some  of  its  customers  pay  a  monthly  fee 
to  use  the  Company's  computer  at  the  Company's  business  premises, 
where  the  computer  is  located.    The  customers  give  commands  to 
the  computer  from  Company-ovmed  terminals.     You  inquire  whether 
the  Massachusetts  sales  tax  applies  to  the  monthly  fee. 

The  Massachusetts  sales  tax  is  an  excise  on  sales  at  retail 
of  tangible  personal  property  (G.L.  c.  64H,  s.  2) .  "Sale" 
generally  means  any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,  lease,  rental,  conditional  or  otherwise,  of 
tangible  personal  property  for  a  consideration,  in  any  msinner 
or  by  any  means  whatsoever  (G.L.  c.  64H,  s.  1(12) (a)). 

Subsection  (2)  of  Sales  and  Use  Tax  Regulation  830  CMR 
64H.06   ("Automatic  Data  Processing")  provides  that  "^s7ales 
and  leases  of  new  or  used  ADP  equipment  generally  are^subject 
to  tax."    It  further  provides: 


"A  lease  includes  a  contract  by  which  a  person 
secures  for  a  consideration  the  use  of  equip- 
ment not  on  his  premises,  if  the  person  or  his 
employees,  while  on  the  premises  where  the 
equipment  is  located,  operate  the  equipment  or 
direct  and  control  its  operation." 
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Based  on  the  foregoing,  it 
applies  to  the  monthly  fee  that 
of  its  computer  on  the  premises 


is  ruled  that  the  sales  tax 
the  Company  charges  for  use 
where  the  computer  is  located. 

Very  truly  yours, 
CommisaiJoner  of  Revenue 


lAJ : JXD : mf 

LR  83-27 


A.  Jackson 

OMMISSiONKH 


iOO  %um^iiU4/^  S^cOiytt  02204 


April  6,  1983 


("Company")   intends  to  sell 
gold  coins  for  delivery  to  Massachusetts  purchasers.     You  inquire 
whether  such  sales  will  be  subject  to  the  Massachusetts  sales 
or  use  tax. 


The  sales  and  use  taxes  axe  imposed  wi-th  respect  to  sales 
of  tangible  personal  property  (G.L.  c.  64H,  s.  2;  G.L.  c*  641, 
s.  2) .     "Tangible  personal  property"  is  defined  in  General  Laws 
Chapter  64H,  Section  1(15)  as 

"personal  property  of  any  nature  consisting  of  any 
produce,  goods,  wares ^  merchandise  and  commodities 
whatsoever,  brought  into,  produced,  mcinuf actured 
or  being  within  the  commonwealth,  but  shall  not 
include  rights  and  credits,  insurance  policies, 
bills  of  exchange,  stocks  and  bonds  and  similar 
evidences  of  indebtedness  or  ownership." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  gold  coins 
such  as  Krugerrands  and  Maple  Leafs,  the  value  of  which  depends 
upon  their  gold  content,  are  sales  of  tangible  personal  property 
rather  than  exchamges  of  currency.    Therefore,  sales  of  such 
coins  for  delivery  in  Massachusetts  are  subject  to  the  Massachu- 
setts sales  or  use  tax. 


lAJ: JXD:mf 


Very  truly  yours, 
Coromiii  iioner  of  Revenue 


LR  83-28 


Ira  a.  Jackson 
commissionkm 


^a/mitUcl^  t$^w^   SScUon  02204 


April  13,  1983 


You  are  the  chairman  of  the 

("Committee")  which  sponsors  dinners  for  employees  of 
the  ("Federal  Agency") •    The  amount  paid  by  the 

employees  for  the  dinner  is  generally  only  a  fraction  of  the  cost 
of  the  meal;  the  balance  is  paid  by  the  Committee.    You  inquire 
whether  the  meal  is  subject  to  the  Massachusetts  sales  tax. 

The  sale  of  a  meal  is  subject  to  the  sales  tax  unless 
specifically  exempted  under  Massachusetts  General  Laws  Chapter  64H. 
The  sale  of  a  meal  which  is  partially  subsidized  by  either  an 
exempt  or  non-exempt  organization  is  not  exempt  from  the  sales  tax. 
The  sale  of  a  meal  to  am  exempt  organization  is  exempt  only  if 
made  to,  used  by  auid  completely  paid  for  by  the  exempt  organiza- 
tion, and  if  no  amount  is  paid  by  its  members  or  guests. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  meals  to 
employees  of  the  Federal  Agency  are  taxable.     The  total  sales 
price  charged  by  the  vendor  of  the  meal  is  subject  to  the 
Massachusetts  sales  tcuc,  even  though  part  of  the  sales  price 
is  paid  for  by  the  Committee. 


Very  truly  yours. 


IAJ:VGS:mf 


LR  8  3-29 


m  ^iiaiUiuJ^         ^cA/im  ozm 


[ha  a.  Jackson 

CoMMISaiONKM 


April  25,  1983 


You  inquire  as  to  the  Massachusetts  income  tax  treatment  of 
pensions  in  the  followincr  situations. 

Taxpayer  I,  a  Massachusetts  resident,  accrued  all  of  his 
pension  benefits  from  Massachusetts  employment.    He  retires, 
moves  and  becomes  a  legal  resident  of  New  Hampshire* 

« 

Tcucpayer  II  resided  emd  worked  in  Pennsylvania  for  30  years. 
His  employer  trcuisf erred  him  to  Massachusetts  where  he  resided 
cmd  worked  for  six  additional  years  prior  to  his  retirement. 
He  then  retires,  moves  to  New  Hampshire,  eind  becomes  a  legal 
resident  of  New  Hampshire. 

Taxpayer  III  resided  in  euid  worked  in  Massachusetts  for 
32  yecurs  and  five  months.    His  employer  subsequently  tremsf erred 
him  to  Pennsylvania  where  he  became  a  resident  £md  worked  for 
four  years  and  seven  months  until  his  retirement. 

Every  non-resident  must  file  a  non-resident  income  t2uc 
return  if  during  the  taxcible  yesu:  he  received  gross  income  from 
sources  within  Massachusetts  either  in  excess  of  $2,000  or  in 
excess  of  the  $2,200  personal  exemption  prorated  on  a  percentage 
basis  of  his  Massachusetts  income  divided  by  his  income  from  all 
sources.     (G.L.  c.  62C,  s.  6(a)). 

Items  of  gross  income  from  sources  within  the  Commonwealth 
are  items  of  gross  income  derived  from  or  effectively  connected 
with  any  trade  or  business,  including  employment  Ceurried  on  by 
the  tcucpayer  in  the  Commonwealth  or  derived  from  the  ownership 
of  cuiy  interest  in  real  or  tangible  personal  property  located 
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in  the  Commonwealth.     (G.L.  c.  62,  3.  5A(a)).     Income  received  by 
a  non-resident  from  a  pension  derived  from  employment  in  the 
Commonwealth  is  gross  income  subject  to  Massachusetts  income  tax. 
(L.R.  79-17) . 

A  non-resident  whose  pension  is  derived  from  employment 
both  within  and.  without  McLSsachusetts  with  the  same  employer  is 
subject  to  Massachusetts  income  taxation  on  a  percentage  of  his 
annual  pension  equal  to  the  number  of  years  of  Massachusetts 
employment  divided  by  the  total  number  of  years  worked  for  the 
employer. 

Taxpayer  I  will  include  in  his  Massachusetts  gross  income 
100%  of  the  amount  of  his  pension  included  in  his  federal  gross 
income • 

Taxpayer  II  will  include  in  his  Massachusetts  gross  income 
16.67%  (6  years,  -r  36  years)  of  the  amount  of  his  pension  included 
in  his  federal  gross  income. 

Taxpayer  IIX  will  include  in  his  Massachusetts  gross  income 
87.62%  (32  yecurs,  5  months  f  37  years)  of  the  amount  of  his 
pension  included  in  his  federal  gross  income » 

* 

A  resident  of  Massachusetts  who  is  receiving  a  pension  will 
include  in  his  Massachusetts  gross  income  the  entire  amount  of 
his  pension  included  in  his  federal  gross  income,  unless  it  is 
otherwise  exempt.. 


Very  truly  yours. 


CommisBjoner  of  Revenue 


IAJ:VGS:mf 
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Ira  a.  Jackson 

CoMMISSIONCm 


i€0  ^aaiUiUo^  ^Hh^,  SSoUon  0220M 


April  28,  1983 


You  request  a  ruling  whether  you  were  eligible  to  file  joint 
Massachusetts  resident  income  tax^  returns  in  teuc  years  1980  and 
1981.     In  July,  1980,  (wife)  became  a  legal 

resident  of  Massachusetts.     In  June,  1982, 
(husbcind)  became  a  legal  resident  of  Massachusetts. 

A  husband  and  wife  may  file  a  joint  income  tax  return, 
provided  that  they  were  married  on  the  last  day  of  the  taxable 
year  and  that  their  taxable  years  began  on  the  same  day  and  ended 
on  the  same  day.     (G.L.  c.  62C,  s.  6(a)).    The  taixcddle  year  is 
defined  as  either  the  12-month  period  for  which  income  is  to  be 
reported  or,  if  for  less  than  12  months,  the  period  of  time  for 
which  the  return  is  made.     (830  CMR  62C.06(1) (c) ) . 


A  married  couple  may  file  a  joint  resident  return  only  if 
both  spouses  are  residents  and  may  file  a  joint  non-resident 
return  only  if  both  spouses  are  non-residents.    Where  the 
spouses  are  residents  for  a  portion  of  the  taxable  year  and 
non-residents  for  a  portion  of  the  same  taxable  year,  a  joint 
return  may  be  filed  provided  that  both  spouses  chcuiged  their 
status  as  residents  or  non-residents  simultaneously. 
(830  CMR  62C.06(3)(a)   and  (b) ) . 

Every  non-resident  of  Massachusetts  must  file  a  non-resident 
income  tax  return  if  during  the  taxable  year  he  or  she  received 
gross  income  from  sources  within  Massachusetts  either  in  excess 
of  $2,000  or  in  excess  of  the  $2,200  personal  exemption  prorated 
on  a  percentage  basis  of  the  Massachusetts  income  divided  by  his 
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or  her  income  from  all  sources.     (G.L.  c.  62C,  s.  6(a)).  Every 
individual  who  is  a  resident  for  a  portion  of  the  taxable  year 
and  a  non-resident  for  a  portion  of.  the  Scune  taxable  year  and 
whose  Mcissachusetts  gross  income  exceeds  $2,000  must  make  separate 
returns  as  a  resident  and  a  non-resident.     (G»L.  c.  62C,  s.  6(a)). 

Based  upon  the  foregoing,  it  is  ruledr 

1.  For  1980,  you  were  not  eligible  to  file  a  joint  Massa- 
chusetts resident  income  tax  return  because  you  were  not  both 
residents  of  Massachusetts. 

If  the  wife's  1980  Massachusetts  gross  income  exceeded  $2,000, 
she  was  required  to  file  both  resident  and  non-resident  income 
teuc  returns  for  1980.  ^ 

2.  For  1981,  you  were  not  eligible  to  file  a  joint  Massa- 
chusetts resident  income  tax  return  because  you  were  not  both 
residents  of  Massachusetts. 

3.  If,  in  1980  or  1981,  the  husband  received  gross  income 
from  sources  within  Massachusetts  either  in  excess  of  $2,000  or 
in  excess  of  the  $2,200  personal  exemption  prorated  on  a 
percentage  basis  of  his  Massachusetts  income  divided  by  his 
income  from  all  sources,  he  was  required  to  file  a  non-resident 
income  tax  return  for  the  appliccdale  year. 

4.  For  1982,  you  were  not  eligible  to  file  a  joint  Massa- 
chusetts resident  income  tcix  return  because  your  taxsible  years 
did  not  begin  on  the  same  day. 

If  the  husband's  1982  Massachusetts  gross  income  exceeded 
$2,000,  he  was  required  to  file  both  resident  cuid  non-resident 
income  tcix  returns  for  1982. 


Very  truly  yours. 


Commissioner  of  Revenue 


IAJ:VGS:mf 
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RA  A.  Jackson 

CoMMISSiONKK 


m  ^cUan 


April  28,  1983 


As  trustee  of  the  Trust,  the 

Bemk  inquires  whether  the  baleuice  of  the  trust 
property  passing  on  the  death  of  the  life  tenant, 
will  be  subject  to  either  the  Massachusetts  inheritance  tax  or 
estate  tax. 

("father")  executed  a  revoc2Lble  trust  in 

1932  cuid  named  the 

-Bsuik,  as  trustee.    The  trust 
provided  for  payments  of  income  aind  discretionary  payments  of 
principal  to  ("daughter")  for  her  life,  cuid, 

upon  her  death,  for  the  trust  property  to  pass  according  to  her 
will  or,  in  the  absence  of  a  will,  to  her  heirs  by  intestacy. 
The  father,  a  legal  resident  of  Massachusetts,  died  on  December  10, 
1934.    Massachusetts  inheritamce  taxes  were  paid  on  the  discre- 
tionary payments  of  principal  to  the  daughter.    There  was  no 
compromise  of  taxes  on  future  interests  in  the  trust.  The 
daughter,  a  legal  resident  of  Vermont,  died  on  October  20,  1982. 

The  Massachusetts  inheritance  tax  applies  to  estates  of 
decedents  who  died  before  January  1,  1976;  and  the  Massachusetts 
estate  tax  applies  to  estates  of  decedents  dying  on  or  after 
January  1,  1976.     (St.  1975,  c.  684,  s.  97). 


LR  83-32 


-  2  - 


April  28,  1983 


An  interest  in  property  of  a  decedent  who  died  prior  to 
1976,  which  is  to  take  effect  in  possession  after  the  death 
of  the  decedent,  is  subject  to  the  inheritance  tax  when  the 
right  of  possession  accrues.     (G.L.  c.  65,  ss.  1  and  7) . 
However,  no  inheritance  teix  is  dlmposed  on  future  interests  in 
property  subject  to  a  power  of  appointment  \diich  is  included 
in  the  Massachusetts  gross  estate  of  a  decedent  subject  to  the 
estate  tax.     (St.  1975,  c.  684,  s.  97) . 

Any  person  entitled  to  a  future  interest  in  property  may 
pay  the  inheritance  tax  before  the  tax  is  due  upon  the  value 
of  the  interest  at  the  time  of  payment.     (G.L*  c.  65,  s.  14) . 
If  the  inheritance  tax  on  a  future  interest  has  been  paid 
before  the  death  of  the  holder  of  the  power  of  appointment, 
the  value  of  the  future  interest  in  the  property  is  not 
subject  to  the  estate  tax.     (St.  1975,  c.  684,  s.  83). 

The  intent  of  Section  97  of  Chapter  684  of  the  Acts  of 
1975,  when  read  with  Section  83  of  Chapter  684,  is  to  avoid 
the  imposition  of  both  an  inheritcince  tax  under  General  Laws 
Chapter  65  and  cin  estate  tax  under  General  Laws  Chapter  65C 
on  the  same  property  upon  the  death  of  the  life  tenant.  A 
future  interest  conveyed  by  a  Massachusetts  decedent  who  died 
prior  to  1976  remains  subject  to  tzucation  even  though  the 
life  tencuit  is  a  non-resident.     The  exemption  from  the 
inheritance  tax,  under  Section  97,  applies  only  if  the  prop- 
erty is  subject  to  the  estate  tax. 

Based  on  the  foregoing,  it  is  ruled  that  the  trust 
property  is  subject  to  the  inheritance  tax.    The  property 
is  not  subject  to  the  estate  tcix  because  the  daughter  was 
a  non-resident  at  her  death. 


Very  truly  yours. 


Commisiiioner  of  Revenue 


IAJ:VGS:mf 


LR  83-32 
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COMMISSIONKI* 


m  ^amUiUcl^  ^^tti^,  SScUoK  OHOM 
April  22,  1983 


Inc.   ("Company")  operates  am  industrial 
commissary  that  sells  food  cuid  beverages,  including  sandwiches, 
soft  drinks ,  bakery  goods  and  snacks ,  to  independent  ceuiteen  truck 
operators,  snack  bars,  and  vending  machine  operators.  The 
purchasers  resell  the  items  to  individual  consumers  in  such  form 
as  to  be  availeUsle  for  immediate  consumption.    You  inquire  whether 
the  industrial  commissciry  is  a  "restaurcuit"  within  the  meaming  of 
General  Laws  Chapter  64H,  Section  6(h). 

Sales  of  food  products  for  human  consxjonption  are  exempt  from 
the  sales  tcuc  (G.L.  c.  64H,  s.  6(h)).     "Food  products"  does  not 
include  "meals",  which  is  defined  in  GenersJ.  Laws  Chapter  64H, 
Section  6 (h)  as: 

"any  food  or  beverage,  or  both,  prepeured  for  hiiman 
consumption  and  provided  by  a  restauramt,  where 
the  food  or  beverages  is  intended  for  consumption 
on  or  off  the  restaurant  premises,  and  includes 
food  or  beverages  sold  on  a  'taike  out'  or  'to  go' 
basis,  whether  or  not  they  aire  packaged  or  wrapped 
and  whether  or  not  they  are  taken  from  the  premises 
of  the  restaurant." 

"Restauramt"  is  a  term  of  art  defined  in  Section  6 (h)  as 
including  "any... place  or  establishment  where  food  or  beverages 
are  provided,"    Section  6(h)  states  that  "restaurant"  includes 
vending  machines  and  parts  of  grocery  stores  that  sell  sandwiches, 
snacks,  and  other  items  commonly  sold  at  snack  bars,  coffee  shops 
or  luncheon  counters. 
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With  exceptions  not  here  relevant,  sales  by  a  restauramt  of 
the  following  items  for  off-premises  consumption  are  not  subject 
to  the  sales  tax  on  meals r 


"(a)  Food  sold  by  weight,  liquid  or  dry  measure, 
count,  or  in  unopened  original  containers  or 
packages,  including,  but  not  limited  to,  meat, 
bread,  milk,  specialty  foods,  cream  and  ice 
cream;  provided,  that  such  foods  are  commonly 
sold  in  such  manner  in  a  retail  food  store 
which  is  not  a  restaurant;   (b)  beverages  in 
unopened  original  containers  or  packages  when 
sold  as  a  unit  having  a  capacity  of  at  least 
twenty-six  fluid  ounces;  and*  (c)  bakery  products 
including  but  not  limited  to  doughnuts,  muffins, 
bagels,  and  similax  items  sold  in  units  of  six 
or  more. " 


Chapter  64H,  Section  8  states  that  all  gross  receipts  of  a 
vendor  from  sales  of  tangible  personal  property  cu:e  presumed  to 
be  from  taxable  sales  until  the  contrary  is  established;  it 
also  states  that  the  burden  of  proving  that  a  sale  is  not  at 
retail  is  on  the  vendor  unless  he  takes  a  resale  certificate 
(Form  ST-4)  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor . 

Based  on  the  foregoing,  it  is  ruled  that  the  industrial 
commissary  is  a  restaurant  within  the  meaning  of  General  Laws 
Chapter  64H,  Section  6(h).    Therefore,  except  where  the  Company 
takes  a  resale  certificate  in  good  faith  from  a  purchaser  who 
is  a  registered  Massachusetts  vendor,  the  sales  tax  applies  to 
the  Company's  sales  at  the  commissary  of  sandwiches  and  other 
items  that  are  taxed  when  sold  by  a  restaurant.    The  sales  tax 
does  not  apply  to  the  Company's  sales  at  the  commissary  of 
items  that  are  not  teuced  when  sold  by  a  restaurant  for 
off-premises  consumption,  including  soft  drinks  in  unopened 
original  containers  or  packages  when  sold  as  a  unit  having  a 
capacity  of  twenty-six  fluid  ounces  or  more,  and  bakery  products 
sold  in  units  of  six  or  more. 


Very  trul^  yours , 


Commik£  ioner  of  Revenue 


lAJ: JXD:mf 
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^OMMIMIONKir 
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Corporation  ("Company")  is  engaged  in  the  business  of  repair 
and  rebuilding  o£  boilers,  including  "industrial  process" 
boilers.     Industrial  process  boilers  produce  steaun  to  power 
machinery  or  for  other  use  in  industrial  processes.     On  its 
bills  to  customers,  the  Company  separately  states  charges  for 
materials  emd  labor.  ' 

You  inquire  (1)  whether,  for  sales  tax  purposes,  the 
Company's  agreements  for  the  repair  or  rebuilding  of  industrial 
process  boilers  cure  contracts  respecting  real  or  tangible 
personal  property;  and  (2)  whether  the  acceptsoice  by  the  Company 
of  an  exempt  use  certificate  (Form  ST-12)  relieves  it  from 
liability  for  the  sales  tax  on  its  charges  for  the  repair  or 
rebuilding  of  industrial  process  boilers. 

The  sales  tcix  is  cm  excise  on  sales  at  retail  of  tangible 
personal  property  in  Massachusetts  (G.L»  c.  64H,  s.  2) . 

"Sale"  includes  the  producing  or  fabricating  of  tangible 
personal  property  for  a  consideration  for  consumers  who  furnish 
the  materials  used  in  the  producing  or  fsdaricating  (G.L.  c.  64H, 
s.  1(12) (b)) . 
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Professional  and  personal  service  transactions  that  involve 
no  sale  of  tangible  personal  property  or-  involve  sales  as 
inconsequential  elements  for  which  no  separate  charges  are  made 
are  exempt  from  the  sales  tax  (G.Ii.  c»  64H,  s.  1(13)  (c)).  On 
the  other  hand,  any  amount  paid  for  services  that  are  peirt  of  a 
sale  of  tangible  personal  property  must  be  included  in  determin- 
ing the  sales  price,  and  no  deduction  may  be  taken  on  account  of 
labor  or  service  costs  (G.L.  c.  64H,  s.  1(14)). 

In  contracts  for  the  construction,  reconstruction  or  repair 
of  real  property,  a  contractor  is  generally  regarded  as  the 
consumer  of  the  materials  used,  since  he  is  not  purchasing  the 
materisLls  for  resale  as  tangible  personal  property.  See 
Seltzer  and  Co.,  Inc.  v.  State  Tax  Commission,  ATB  Docket  Nos, 
68886,  588^7   (1975)  ,  aff  'STub  nom.  Ace  HeatTng  Service,  Inc.  v. 
State  Tax  Commission,  371  Mass.  254   (1976) ;  Town  of  Saugus  v. 
B .  Perini  &  Sons ,  Inc . r  305  Mass.  403   (1940) .     Accordingly,  the 
contractor  generally  must  pay  the  sales  tax  on  his  purchase  of 
such  materials. 

Whether  a  boiler  is  real  or  personal  property  is  a  mixed 
question  of  law  and  fact  that  depends  upon  the  object,  the. 
effect,  and  the  mode  of  its  annexation  to  realty.  Southbridge 
Savings  Bank  v.  Mason,  147  Mass.  500  (1888).    See  Wins low  v. 
Merchants  Insurance  Co.,  45  Mass.   (4  Met.)   306"tT842) ; 
McLaughlin  v.  Nash,  96  Mass.    (14  Allen)   136  (1867). 

General  Laws  Chapter  64H,  Section  6(s)  provides  an  exemption 
for  sales  of  machinery,  or  replacement  parts  thereof,  used 
directly  and  exclusively  in  cm  industrial  plant  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal  prop- 
erty to  be  sold,  or  in  the  furnishing  of  power  to  an  industrial 
manufacturing-  plant. 

If  tangible  personal  property  is  purchased  by  a  person  who 
will  use  it  in  a  manner  that  exempts  it  from  the  sales  tax,  he 
may  give  an  exempt  use  certificate  to  the  vendor,  certifying 
the  exempt  use  to  which  the  property  will  be  applied  (G.L.  c.  64H, 
s.  8(f),   (g) ) .    Chapter  64H,  Section  8(f)  provides  that  the 
certificate  relieves  the  vendor  from  further  liability  for  the  tax. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.    Where  a  boiler  is  part  of  realty,  the  Company  must  pay 
the  sales  tcix  on  its  purchases  of  tangible  personal  property 
for  use  in  the  repair  or  rebuilding  of  the  boiler,  unless  the 
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purchases  eure  exempt:  under  Chapter  64H,  Section  6(s)  because 
the  items  purchased  will  be  used  directly  and  exclusively  in 
cui  industrial  plant  in  the  actual  manufacture,  conversion  or 
processing  of  tangible  personal  property  to  be  sold,  or  in 
the  furnishing  of  power  to  an  industrial  manufacturing  plemt. 
Boilers  and  parts  thereof  that  are  used  solely  or  partly  for 
heating  purposes  do  not  come  within  the  exemption  in  Chapter  64H, 
Section  6 (s)  » 

2»    Where  a  boiler  is  personalty,  the  Company •s  separately- 
stated  charge  to  a  customer  for  materials  used  in  its  repair  is 
subject  to  the  sales  tax,  unless  the  sale  of  the  materials  to 
the  customer  is  exempt  under  Chapter  64H,  Section  6(s).  The 
Company  may  give  a  resale  certificate  (Form  ST-4)  in  lieu  of 
paying  a  tax  on  its  purchase  of  items  used  in  such  repair. 

3.  Where  the  Compamy  rebuilds  a  boiler  that  is  personalty, 
its  entire  cheirge  to  the  customer,  including  separately-stated 
IcQsor  charges,  is  subject  to  the  sailes  tax,  unless  the  sale  is 
exempt  under  Chapter  64H,  Section  6(s) .    The  Company  may  give  a 
resale  or  exempt  use  certificate,  as  appropriate,  in  lieu  of 
paying  a  tax.  on  its  purchase  of  items  used  in  the  rebuilding. 

4.  Acceptcuice  by  the  Company  of  an  exempt  use  certificate 
is  appropriate  only  where  the  boiler  it  repairs  or  rebuilds  is 
personalty  and  the  transaction  is  exempt  under  Chapter  64H, 
Section  6(s)»    The  Company  is  relieved  from  liability  for  the 
tax  by  acceptance  of  such  a  certificate  only  where  it  acts  in 
good  faith.    If  the  Company  has  knowledge  of  facts  that  give 
rise  to  a  reasonable  inference  that  a  aaXe  is  not  exempt,  it 
may  not  accept  an  exempt  use  certificate  and  is  liable  for  the 
tax. 


Very  truly  yotirs. 


Commissioner  of  Revenue 
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You  Inqniire  whether  sales  to  automobile  body  shops  of  paint 
brushes,  squeegees,  and  sandpaper  eure  subject  to  the  sales  t2LX. 
You  state  that  the  body  shops  may  charge  their  customers 
separately  for  paint  and  materials. 

Sales  of  materials,  tools  and  fuel  that  become  ingredient 
or  component  peurta  of  tangible  personal  property  to  be  sold  or 
are  consvimed  emd  used  directly  and  exclusively  in  am  industrial 
plant  in  the  actual  manufacture  of  tangible  personal  property 
to  be  sold  are  exempt  from  the  sales  tax  (G.L.  c.  64H,  s.  6(r)). 

Automobile  body  shops  are  the  considers  of  the  paint 
bzrushes,  squeegees  amd  sandpaper  that  they  use  in  repairing 
motor  vehicles.     These  items  do  not  become  ingredient  or 
component  parts  of  tangible  personal  property  to  be  sold,  nor 
are  they  consumed  and  used  directly  amd  exclusively  in  the 
manufacture  of  tcmgible  personal  property  to  be  sold.  Therefore 
sales  of  such  items  to  auto  body  shops  are  subject  to  the  sales 
tax,  whether  or  not  the  body  shops  charge  their  customers 
separately  for  paint  cuid  materials. 
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You  inquire  abd\at  the  Massachusetts  income-tax  treatment  of 
contributions  to  an  Individual  Retirement  Account  ("IRA")   and  to 
a  qualified  trust  described  in  Section  401(a)  of  the  Internal 
Revenue  Code  ("Code")  which  includes  a  "cash  or  deferred  arrange- 
ment" described  in  Section  401 (k)   of  the  Code. 

A  "cash  or  deferred  arrangement"  is  any  arrangement  which  is 
part  of  a  qualified  profit-sharing  or  stock  bonus  plan  and  under 
which  (1)  a  covered  employee  may  elect  to  have  the  employer  make 
payments  to  a  trust  under  the  plan  on  his  behalf,  or  to  the 
employee  directly  in  cash;    (2)   employee  directed  employer 
contributions  are  not  distributable  to  plan  participants  or 
other  beneficiaries  earlier  than  upon  retirement,  death,  disability, 
separation  from  service,  hardship  or  attainment  of  age  591$;  and 
(3)  which  provides  that  an  employee's  right  to  his  accrued  benefit 
derived  from  such  employer  contributions  is  nonforfeitable. 

Massachusetts  General  Laws  Chapter  62,  Section  2,  defines 
Massachusetts  gross  income  as  federal  gross  income  with  certain 
modifications.     Section  402(a)(8)  of  the  Code  provides  that 
contributions  made  by  an  employer  on  behalf  of  an  employee  to  a 
trust  which  is  part  of  a  qualified  cash  or  deferred  arrangem.ent 
shall  not  be  treated  as  distributed  or  made  available  to  the 
employee  nor  as  contributions  made  to  the  trust  by  the  employee 
merely  because  the  arrangement  includes  provisions  under  v;hich 
the  enfployee  has  an  election  whether  the  contribution  will  be 
made  to  the  trust  or  received  by  the  employee  in  cash.  Employer 
contributions  to  a  qualified  trust  are  not  included  in  an 
employee's  income.     (U.S.  Treas.  Reg.  1. 402 (a) -1 (a) ) . 
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A  qualified  trust  described  in  Section  401(a)    is  exempt 
from  taxation.      (I.R.C.   s.   501(a)).     Under  Section  402(a)(1) 
of  the  Code  am.ounts  actually  distributed  or  made  available 
to  any  distributee  from  a  qualified  trust  are  taxable  to  him 
under  Section  72  of  the  Code  in  the  year  so  distributed  or 
made  available. 

Contributions  to  an  IRA  are  deductible  from  federal  gross 
income.      (I.R.C.   s.   219) .     Earnings  on  an  IRA  are  exempt  from 
current  federal  >ncome  taxation.      (I.R.C.  s.   408(e)).  Dis- 
tributions from  an  IRA  are  included  in  the  federal  gross  income 
of  a  distributee  in  the  year  of  receipt.     (I.R.C.  s.  408(d)(1)). 

The  federal  deduction  for  IRA  contributions  is  not  allowed 
as  a  deduction  from  Massachusetts  Part  B  gross  income. 
(G.L.  c.  62,  s.  2(d)  (9)).     Amounts  distributed  from  an  IRA  are 
excluded  from  Massachusetts  gross  income  until  the  aggregate 
amount  so  excluded  is  equal  to  the  aggregate  amount  of  contribu- 
tions previously  taxed.      (G.L.  c.  62,  s.   2(a) (2) (F) ) . 

Based  on  the  foregoing  it  is  ruled: 

1.  Employee  directed  employer  contributions  to  a  qualified 
trust  through  a  cash  or  deferred  arrangement  which  are  not 
included  in  an  employee's  federal  gross  income  are  not  included 
in  his  Massachusetts  gross  incom.e  and  are  not  subject  to  Massa- 
chusetts income  taxation  until  they  are  actually  distributed  or 
made  available  to  him. 

2 .  Earnings  on  contributions  to  a  qualified  trust  which 
are  not  included  in  federal  gross  income  are  not  included  in 
Massachusetts  gross  income  and  are  not  subject  to  Massachusetts 
income  taxation  until  they  are  actually  distributed  or  made 
available  to  the  employee. 

3.  Contributions  to  an  IRA,  including  an  employer  sponsored 
IRA,  are  not  deductible  from  Massachusetts  gross  income. 

4.  Earnings  on  an  IRA  which  are  not  included  in  federal 
gross  income  are  not  subject  to  current  Massachusetts  income 
taxation. 
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You  inquire  about  the  Massachusetts  income  tax  treatment  of 
contributions  to  a  qualified  trust  described  in  Section  401(a) 
of  the  Internal  Revenue  Code  ("Code")  which  includes  a  "cash  or 
deferred  arrangement"  described  in  Section  401 (k)  of  the  Code. 

A  "cash  or  deferred  arrangement"  is  any  arrangement  which 
is  part  of  a  qualified  profit-sharing  or  stock  bonus  plan  and 
under  which  (1)   a  covered  employee  may  elect  to  have  the  employer 
make  payments  to  a  trust  under  the  plan  on  his  behalf,  or  to  the 
employee  directly  in  cash;    (2)   employee  directed  employer  con- 
tributions are  not  distributable  to  plan  participants  or  other 
beneficiaries  earlier  than  upon  retirement,  death,  disability, 
separation  from  service,  hardship  or  attainment  of  age  59^5;  and 
(3)  which  provides  that  an  employee's  right  to  his  accrued 
benefit  derived  from  such  employer  contributions  is  nonforfeitable. 

Massachusetts  General  Laws  Chapter  62,  Section  2,  defines 
Massachusetts  gross  income  as  federal  gross  income  with  certain 
modifications.     Section  402(a)(8)   of  the  Code  provides  that 
contributions  made  by  an  employer  on  behalf  of  an  employee  to 
a  trust  which  is  part  of  a  qualified  cash  or  deferred  arrange- 
ment shall  not  be  treated  as  distributed  or  made  available  to 
the  employee  nor  as  contributions  made  to  the  trust  by  the 
employee  merely  because  the  arrangement  includes  provisions 
under  which  the  employee  has  an  election  whether  the  contribu- 
tion will  be  made  to  the  trust  or  received  by  the  employee  in 
cash.     Employer  contributions  to  a  qualified  trust  are  not 
included  in  an  employee's  income.     (U.S.  Treas.  Reg.  1. 402 (a) -1 (a) ) 
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A  qualified  trust  described  in  Section  401(a)   is  exempt 
from  taxation.     (I.R.C.  s.   501(a)).     Under  Section  402(a) (1) 
of  the  Code  amounts  actually  distributed  or  made  available 
to  any  distributee  from  a  qualified  trust  are  taxable  to  him. 
under  Section  72  of  the  Code  in  the  year  so  distributed  or 
made  available. 

Employee  compensation  is  subject  to  Massachusetts  incom.e 
tax  withholding  if  it  is  taxable  under  Chapter  62,  and  it 
constitutes  "v;ages"  as  defined  in  Section  3401(a)   of  the  Code. 
(G.L.  c.   62B,  ss.   1,   2) .     Amounts  paid  on  behalf  of  an  employee 
to  a  qualified  trust  are  not  wages.      (I.R.C.  s.   3401 (a) (12) ) . 

Based  on  the  foregoing  it  is  ruled: 

1.  Employee  directed  employer  contributions  to  a  qualified 
trust  through  a  cash  or  deferred  arrangement  which  are  not 
included  in  an  employee's  federal  gross  income  are  not  included 
in  his  Massachusetts  gross  income  and  are  not  siibject  to 
Massachusetts  income  taxation  until  the  year  in  which  they  are 
actually  distributed  or  made  available  to  him. 

• 

2.  Employee  directed  employer  contributions  to  a  qualified, 
trust  through  a  cash  or  deferred  arrangement  are  not  subject  to 
Massachusetts  income  tax  withholding  to  the  extent  that  they  are 
not  subject  to  federal  income  tax  withholding. 

3.  Amounts  actually  distributed  or  made  available  by  a 
qualified  trust  are  taxable  to  a  Massachusetts  resident  who  has 
relocated  from  another  state,  even  if  employer  contributions  to 
the  qualified  trust  may  have  been  previously  taxed  in  the  other 
state . 
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You  inquire  about  the  Massachusetts  income  tax  treatment 
of  a  contributory  annuity  received  by  a  civilian  employee  of 
the  Army  and  Air  Force  Exchange  Service  ("AAFES"),  Departments 
of  the  Army  and  the  Air  Force,  from  the  annuity  fund  of  the 
AAFES  upon  retirem.ent. 

The  AAFES  is  an  agency  of  the  federal  government.  Con- 
tributions to  the  annuity  fund  are  made  by  payroll  deductions. 
All  eligible  employees  are  required  to  participate  in  the 
retirement  program.     The  annuity  funds,  and  payments  to 
retirees,  are  administered  by  the  Company. 

Massachusetts  General  Laws  Chapter  62,  Section  2,  defines 
Massachusetts  gross  income  as  federal  gross  income  with  certain 
modifications.     Chapter  62,  Section  2(a)(2)(E)  provides  that 
income  from  a  contributory  annuity,  pension  or  retirement  fund 
of  the  United  States  government  is  deductible  from  federal 
gross  income  for  purposes  of  determining  Massachusetts  gross 
income. 

In  Revenue  Ruling  70-71,  1970-1  C.B.  1,  the  Internal 
Revenue  Service  held  that  an  annuity  received  by  a  taxpayer 
pursuant  to  the  retirement  plan  for  civilian  employees  of 
the  AAFES  was  an  amount  received  under  a  public  retirement 
system. 
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Based  on  the  foregoing  it  is  ruled  that  a  contributory 
annuity  received  by  a  retired  civilian  employee  from  the 
annuity  fund  of  the  AAFES  is  deductible  from  federal  gross 
income  for  purposes  of  determining  Massachusetts  gross  income 


Very  truly  yours , 
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You  inquire  whether  you  eire  subject  to  the  sales  tauc  in  the 
following  situation.    You  are  a  piano  tuner.     In  the  course  of 
your  work,  you  often  assist  customers  by  acting  as  a  broker  in 
selling  their  pianos.     If  you  locate  a  buyer  for  the  piamo,  you 
receive  a  commission  from  the  seller  when  the  sale  is  made. 

A  sales  tax  is  imposed  upon  sales  at  retail  of  tangible 
personal  property  by  a  vendor  at  5%  of  the  vendor's  gross 
receipts •     (G.L.  c.  64H,  s.  2).    A  vendor  is  a  retailer  or 
other  person  selling  tangible  personal  property.     (G.L.  c.  64H, 
s.,  1(18)).     "Sale"  includes  any  transfer  of  title  or  possession, 
or  both,  of  tangible  personal  property  for  a  consideration. 
(G.L.  c.  64H,  s.   1(12) (a) ) . 

Casual  aind  isolated  sales  are  those  of  £Ln  infrequent, 
non-recurring  nature  made  by  a  person  not  engaged  in  the 
business  of  selling  tangible  personal  property.     (830  CMR  16.01) . 
Casual  and  isolated  sales  are  generally  exempt  from  the  sales 
tax.     (G.L.  c.  64H,  s.  6(c)).    A  person  selling  his  household 
furniture  is  an  exaimple  of  a  casual  and  isolated  sale  and, 
therefore,  is  exempt  from  sales  t'euc.     (830  CMR  16.01). 

Based  upon  the  foregoing,  it  is  ruled  that  you  are  not 
responsible  for  a  sales  tauc  upon  the  sale  of  a  piano  by  your 
customer  provided  that  your  authority  is  limited  to  obtaining 
an  offer  and  conveying  that  offer  to  the  seller,  amd  you  have 
neither  possession  of  the  piano  nor  the  authority  to  pass  title 
to  the  buyer.    The  seller  of  the  piano  is  not  subject  to  the 
sales  tax  provided  that  such  a  sale  qualifies  as  a  casual  and 
isolated  sale. 
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Inc.  manufactures  the  "Chief  E.Z-Liner", 
a  machine  which  is  used  to  straighten  the  frames  and  bodies  of 
damaged  automobiles  and  small  trucks.     You  inquire  about  the 
application  of  the  Massachusetts  sales  tax  to  the  sale  or  rental 
of  these  machines  in  Massachusetts. 

Massachusetts  General  Laws  Chapter  64H,  Section  2,  imposes 
a  sales  tax  on  the  retail  sales  of  tangible  personal  property 
by  any  vendor.     A  "retail  sale"  is  defined  as  the  sale  of 
tangible  personal  property  for  any  purpose  other  than  resale 
in  the  regular  course  of  business.      (G.L.  c.   64H,  s.  1(13)). 
"Sale^  includes  lease  or  rental.      (G.L.  c.   64H,  s.  1(12)). 

Sales  of  machinery  used  directly  and  exclusively  in  an 
industrial  plant  in  the  actual  manufacture,  conversion  or 
processing  of  tangible  personal  property  to  be  sold  are  exempt 
from  the  sales  tax.     (G.L.  c.  64H,  s.  6(s)).     The  "Chief  E.Z-Liner" 
does  not  fall  within  this  exemption. 

Based  on  the  foregoing  it  is  ruled  that  sales  and  rentals 
of  the  "Chief  E.Z-Liner"  frame  straightening  equipment  are 
subject  to  the  Massachusetts  sales  tax. 


Very^truly  yours, 
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Commissiioner  of  Revenue 
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Inc.    ("Company")   sells  custom-designed, 
hand-carved  wooden  signs  at  retail.     You  state  that  labor 
represents  over  ninety  per  cent  of  the  cost  of  the  signs.  You 
further  state  that  the  Company  has  been  paying  the  sales  tax  on 
its  purchases  of  wood  and  paint  used  to  make  the  signs,  but  has 
not  treated  its  sales  of  signs  as  subject  to  the  sales  tax. 
You  inquire  whether  this  treatment  is  correct. 

In  determining  the  sales  price  of  tangible  personal  prop- 
erty on  which  the  sales  tax  is  based,  no  deduction  may  be  taken 
on  account  of  labor  or  service  costs  or  other  expenses 
(G.L.  c.   64H,  s.   1(14)  (ii)  )  . 

Personal  service  transactions  that  involve  no  sale  of 
tangible  personal  property  or  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made  are  exempt 
from  the  sales  tax  (G.L.  c.  64H,  s.  1(13) (c)).    Where  the  real 
object  of  a  transaction  is  the  transfer  of  tangible  personal 
property,  the  transaction  cannot  be  considered  one  for  personal 
services,  and  this  exemption  does  not  apply.     Houghton  Mifflin 
Co.  V.  State  Tax  Commission,  373  Mass.  772   (1977) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
sales  of  custom-designed  signs  are  subject  to  the  sales  tax. 
The  sales  price  of  the  signs  is  the  entire  amount  charged 
therefor,  including  labor  costs.     The  Company  may  give  an  exempt 
use  certificate  (Form  ST-12)   in  lieu  of  paying  a  tax  on  its 
purchases  of  wood  and  paint  that  become  parts  of  the  signs  it 
sells   (G.L.  c.  64H,  s.  6(r)). 


Very  truly  yours. 


lAJ: JXD:mf 
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sioner  of  Revenue 


A.  Jackson 

OMMISSIONKM 


m  ^M^mitUi^  y^^,  ^cUtm  o:m 


May  4,  1983 


You  inquire  about  the  application  of  the  sales  tauc  to 
purchases  by  ("Company") .    The  Company 

is  a  small  business  operated  by  you  amd  your  wife  in  your  home. 
Its  activities  fall  into  the  following  three  categories: 

(1)  The  production  of  documentary  films  to  be  sold. 

(2)  The  production  of  slide  shows.    Sometimes  the 
Company  shows  the  slides  itself;  sometimes  it  sells 
them  through  a  distributor. 

(3)  The  talcing  of  photographs  and  the  writing  of 
copy  for  books  on  the  visual  arts.    The  Compemy 
contracts  with  publishers  to  provide  copy  in 
manuscript  form  cind  photographs  to  appear  in  the 
books . 

The  Compemy  itself  sometimes  develops  the  documentary 
films,  slides  and  photographs  it  sells;  sometimes  it  pays 
others  to  develop  them. 

General  Laws  Chapter  64H,  Section  2  imposes  cm  excise 
on  sales  at  retail  of  tangible  personal  property  in  Massa- 
chusetts,    "Sale"  includes  the  processing  of  tangible 
personal  property  for  a  consideration  for  consumers  who 
furnish  the  materials  used  in  the  processing  (G.L.  c.  64H, 
s.  1(12) (b) J.     "Sale  at  retail"  does  not  include  personal 
service  trcmsactions  that  involve  no  sale  of  tangible  personal 
property  or  involve  sales  as  inconsequential  elements  for 
which  no  separate  charges  are  made  (G.L.  c.  64H,  s,  1(13) (c)). 
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Sales  for  resale  in  the  regular  course  of  business,  and 
sales  of  materials  that  become  an  ingredient  or  component 
part  of  tangible  personal  property  to  be  sold,  are  not  sub- 
ject to  the  sales  tax  (G.L.  c.  64H,  ss.  1(13),  6(r)). 

Chapter  64H,  Section  6(r)  exempts  from  the  sales  tax 
sales  of  materials,  tools  and  fuel  consumed  and  used  directly 
and  exclusively  in  an  industrial  plant  in  the  actual 
manufacture  of  tangible  personal  property  to  be  sold. 
Section  6(s)  exempts  sales  of  machinery  and  replacement  parts 
used  directly  and  exclusively  in  an  industrial  plaint  in  the 
actual  manufacture,  conversion  or  processing  of  tangible 
personal  property  to  be  sold.    For  purposes  of  both  provisions, 
"industrial  plant"  is  defined  as  "a  factory  at  a  fixed  location 
primarily  engaged  in  the  mcuiufacture,  conversion  or  processing 
of  tangible  personal  property  to  be  sold  in  the  regular  course 
of  business." 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Of  the  items  that  the  Company  purchases  for  use  in 
producing  documentary  films,  slides  and  photographs  for  books, 
only  those  that  are  purchased  for  resale  in  the  regular  course 
of  business  or  become  an  ingredient  or  component  part  of  films, 
slides  or  photographic  prints  to  be  sold  are  exempt  from  the 
sales  tax.    For  example,  the  Company's  purchase  of  photographic 
paper  for  prints  to  be  sold,  and  the  charges  imposed  on  it  for 
developing  motion  picture  film,  prints,  or  slides  to  be  sold 
are  exempt  from  the  sales  tax.    The  Company's  purchase  of 
developing  chemicals  and  film  that  does  not  become  part  of 
items  it  sells  are  subject  to  the  tax, 

2.  The  Company's  purchases  of  items  that  become  an 
ingredient  or  component  part  of  slides  that  it  will  show 
itself,  and  developing  charges  for  such  slides,  are  siibject 
to  the  sales  tax. 

3.  The  Company  is  the  consumer  of  the  paper  cuid  other 
items  it  uses  in  the  preparation  of  copy  for  books.     It  must 
pay  a  sales  tax  on  its  purchase  of  such  items.     It  need  not 
collect  and  pay  over  tax  on  its  trauisfer  of  manuscripts  to 
publishers. 


Very  truly  yours. 


Commi/asioner  of  Revenue 


lAJ: JXD:mf 
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Ira  a.  Jackson 
commissionkr 


You  inquire  who  is  responsible  for  the  sales  tax  in  the 
following  situation.     Your  client,  a  factory  owner,  permits  one 
of  his  employees  to  sell  sandwiches,  beverages  and  other  snacks 
in  the  factory  to  other  employees.     The  employer  does  not 
provide  the  food  or  receive  any  proceeds  from  these  sales. 

The  sales  tax  imposed  upon  sales  at  ret2d.l  of  tcmgible 
personal  property  must  be  paid  by  the  vendor  to  the  Commissioner 
of  Revenue.     (G.L.  c,  64H,  s.  2) .    A  "vendor"  is  a  retailer  or 
other  person  selling  tangible  personal  property.     (G.L,  c.  64H, 
s.  1(18)).    No  person  may  do  business  in  Massachusetts  as  a 
vendor  unless  a  certificate  of  registration  has  been  issued  to 
him  by  the  Commissioner  for  each  place  of  business.     (G.L.  c.  64H, 


Based  upon  the  foregoing  it  is  ruled  that  the  employee 
selling  sandwiches,  beverages,  and  other  snacks  is  the  vendor 
responsible  for  filing  returns  and  paying  the  sales  tax  to 
the  Commissioner.     The  employee  must  register  as  a  sales  tax 
vendor  in  order  to  conduct  this  business. 


s.  7)  . 


IAJ:VGS:mf 


trul^  yours. 


ioner  of  Revenue 
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Ira  a.  Jackson 
commissioncr 


June  1,  1983 


I.     You  inquire  as  to  the  Massachusetts  income  tax  treatment 
of  interest,  dividends,  and  other  earnings  on  investments  in 
so-called  "wraparound  annuity"  contracts  or  "tax -deferred 
annuity"  contracts. 

A  "wraparound  annuity"  or  a  "tax-deferred  annuity" 
contract  is  an  arrangement  in  v/hich  an  individual  places  his 
money  in  an  investment  such  as  a  mutual  fund,  money  market 
account,  savings  account  or  certificate  of  deposit  with  the 
intent  of  deferring  income  taxes  on  the  accumulated  earnings. 
The  contract  provides  that  the  accumulated  funds  may  be  used 
to  purchase  an  annuity  at  some  future  date. 

Prior  to  1982,  the  Internal  Revenue  Service  issued 
revenue  rulings  regarding  the  tax  treatment  of  earnings  on 
such  investments.     If  the  annuity  "policyholder"  had  control 
over  individual  investment  decisions  or  if  the  underlying 
investment  was  available  for  purchase  not  only  by  the 
prospective  annuity  purchaser,  but  by  the  members  of  the 
general  public,  then  the  "policyholder"  was  considered  the 
owner  of  the  investment  for  federal  income  tax  purposes  and 
earnings  were  includible  in  federal  gross  income  in  the  year 
earned.     (Rev.  Rul.   81-225,  1981-41). 

The  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 
("TEFRA")    (P.L.  97-248)   codified  federal  tax  treatment  of 
earnings  on  "wraparound"  and  "tax-deferred  annuity"  contracts 
entered  into  after  August  13,  1982.     Partial  surrenders  or 
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cash  withdrawals  from  such  annuity  contracts  prior  to  the 
annuity  starting  date  vfill  be  treated  as  income  to  the 
extent  that  the  cash  value  of  the  contract  exceeds  the 
investment  in  the  contract.     (I.R.C.  s.  72(e)). 

Massachusetts  gross  income  is  federal  gross  income  as 
defined'  under  the  Internal  Revenue  Code  as  amended  on 
November  6,  197  8,  with  certain  modifications  not  here 
relevant.     (G.L.  c.  62,  s.  2(a))-     Therefore,  Massachusetts 
follows  pre-TEFRA  rules  with  respect  to  the  income  tax 
treatment  of  earnings  on  such  annuity  contracts  entered 
into  after  August  13,  1982,  as  well  as  earlier  contracts. 

Earnings  on  investments  in  "wraparound  annuity" 
contracts  and  "tax-deferred  annuity"  contracts  will  be 
deferred  from  Massachusetts  income  taxation  only  if  the 
earnings  would  be  tax-deferred  for  federal  income  tax 
purposes  under  the  1954  Code  as  amended  on  November  6,  1978. 

II.     You  inquire  whether  Massachusetts  requires  the  with- 
holding of  income  taxes  on  periodic  and  non-periodic 
distributions  and  on  the  payment  of  interest. 

Income  is  subject  to  Massachusetts  income  tax  with- 
holding if  it  is  both  taxable  under  Massachusetts  General 
Laws  Chapter  62  and  consists  of  "wages"  as  defined  in 
Code  Section  3401(a)   or  pension  or  annuity  payments  with 
respect  to  which  there  is  a  voluntary  withholding  agreement 
as  provided  in  Section  3402 (o)   of  the  Code.     (G.L.  c.  62B, 
ss.  1  and  2).     "Code",  for  purposes  of  Massachusetts  income 
tax  withholding,  m.eans  the  internal  Revenue  Code  currently 
in  effect.      (G.L.  c.   62B,   s.   1) . 

Persons  who  make  payments  under  an  annuity  contract 
are  required  to  withhold  federal  income  tax  unless  the 
recipient  directs  that  such  withholding  not  be  made. 
(I.r'.C.  s.   3405)  .     Prior  to  P.L.  97-248,  federal  income 
taxes  were  not  required  to  be  withheld  from  distributions 
under  an  annuity  unless  the  recipient  requested  that 
withholding  be  made.     (I.R.C.  s.   3402 (o)). 

Interest  and  dividends  paid  or  credited  after  June  30, 
1983  to  individuals  and  unincorporated  entities  such  as 
partnerships  and  estates  are  subject  to  federal  withholding, 
unless  otherwise  exempted.     (I.R.C.  ss.  3451  amd  3452). 
Prior  to  P.L.  97-248,  interest  and  dividend  payments  were 
not  subject  to  federal  income  tax  withholding. 
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Periodic  and  non-periodic  distributions  and  payments 
of  interest  and  dividends  are  not  wages  as  defined  in 
Code  Section  3401(a).     Code  Section  3402 (o)  has  been 
revised  by  P.L.  97-248  and  is  not  applicable  to  periodic 
and  non-periodic  distributions.     (Code  s.  3402 (o) (6)). 

Payments  of  interest  and  dividends  are  not  subject  to 
Massachusetts  income  tcix  withholding.  ^ 

Periodic  and  non-periodic  distributions  are  not  sub- 
ject to  Massachusetts  income  tax  vrithholding,  except  for 
pension  or  annuity  payments  with  respect  to  which  there 
is  in  effect  a  withholding  agreement  under  Code  Section  3402 (o). 


IAJ:VGS:mf 


truly  yours, 


sioner  of  Revenue 


LR  33-44 


Ira  a.  Jackson 
commissionkr 


iOO  ^€umUul^  t$^t««C  ^cUcnt  02204 
June  8,  1983 


Inc.    ("Company")  operates  an  industrial 
commissary  that  sells  food  and  beverages,  including  sandwiches 
and  snacks,  primarily  to  independent  canteen  truck  operators, 
snack  bars,  and  vending  machine  operators.     These  purchasers 
resell  the  items  to  individual  consumers  in  such  form  as  to  be 
available  for  immediate  consumption.     I  have  recently  ruled 
that  the  industrial  commissary  is  a  "restaurant"  within  the 
meaning  of  General  Laws  Chapter  64H,  Section  6(h).     You  now 
inquire  whether  the  Company's  sales  at  the  commissary  of  food 
products  to  independent  canteen  truck  operators  who  resell  the 
products  to  the  general  public  are  exempt  from  the  sales  tcuc 
on  meals. 

Sales  of  meals  and  other  tamgible  personal  property  for 
resale  in  the  regular  course  of  business  are  not  siibject  to 
the  sales  tax  (G.L.  c.  64H,  s.  1(13)).     But  as  I  noted  in  my 
prior  ruling,  all  gross  receipts  of  a  vendor  from  sales  of 
tangible  personal  property  are  presumed  to  be  from  taxable 
sales  until  the  contrary  is  established,  and  the  burden  of 
proving  that  a  sale  is  not  at  retail  is  on  the  vendor  unless 
he  takes  a  resale  certificate  from  a  purchaser  who  is  a 
registered  Massachusetts  vendor   (G.L.  c.   64H,  s.   8) . 

Accordingly,  on  the  facts  you  state  some  of  the  Company's 
sales  at  the  comm.issary  would  be  exempt  from  the  sales  tax 
under  General  Laws  Chapter  64H,  Section  1(13).     However,  the 
Departm.ent  of  Revenue  will  regard  the  Company's  sales  of  m.eals 
as  subject  to  taxation  except  where  it  satisfies  its  burden  of 
proof  under  Section  3  of  Chapter  64H.     This  burden  will  be 
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satisfied  with  respect  to  a  sale  if  the  Company  takes  a  resale 
certificate  in  good  faith  from  a  registered  Massachusetts 
vendor.     If  the  Company  does  not  take  a  resale  certificate 
with  respect  to  a  sale  of  meals,  it  must  maintain  records  of 
each  sale  sufficient  to  establish  to  the  satisfaction  of  the 
Commissioner  that  the  sale  was  for  resale  in  the  regular 


course  of  business. 


Very  truly  yours. 


Commi^asioner  of  Revenue 


lAJ rJXDcmf 
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Ira  A.  Jackson 

COMM  I  SSIONCR 


iOO  ^a/nvitUal^   ^^t^,    3S€U<yn  0220M 


June  21,  1983 


You  inquire  about  the  Massachusetts  income  tax  treatment 
of  interest  received  on  an  installment  obligation  where  the 
taxpayer  elects,   for  federal  income  tax  purposes,  to  report 
the  gain  on  a  sale  in  full  in  the  year  of  sale. 

Massachusetts  General  Laws  Chapter  62,   Section  2,  defines 
Massachusetts  gross  income  as  federal  gross  income  with  certain 
modifications.     Interest  on  installment  obligations  is  included 
in  federal  gross  income.      (I.R.C.   §  61(a)(4)).     A  non-resident 
who  elects  for  federal  and  state  income  tax  purposes  to  pay 
tax  on  an  installment  basis  on  a  gain  from  the  sale  of  Massa- 
chusetts real  estate  is  subject  to  Massachusetts  income  tax 
on  the  interest  earned  on  the  installment  obligation  note. 
Horst  V.  Commissioner  of  Revenue,   389  Mass.   177  (1983). 

Section  5A  of  Chapter  62,  dealing  with  the  Massachusetts 
income  taxation  of  non-residents,  provides  that  Massachusetts 
gross  income  shall  be  determined  solely  with  respect  to  items 
of  gross  income  from  sources  within  the  Commonwealth. 
Items  of  gross  income  from  sources  within  the  Commonwealth 
are  items  of  gross  income  derived  from  or  effectively  connected 
with  any  trade  or  business  in,  or  derived  from  the  ownership  of 
any  interest  in  real  or  tangible  personal  property  located  in, 
the  Commonwealth. 

Based  on  the  foregoing  it  is  ruled  that: 

1.     All  interest  received  by  a  resident  on  an  installment 
obligation  is  includible  in  his  Massachusetts  gross  income  in 
the  year  of  receipt. 
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2.     Interest  received  by  a  non-resident  on  an  installment 
obligation  is  includible  in  his  Massachusetts  gross  income  in 
the  year  of  receipt  if  it  is  directly  traceable  to  the  sale 
of  real  or  tangible  personal  property  located  in  Massachusetts. 

Very  truly  yours, 
Commissioner  of  Revenue 

IAJ:MTD:mf 


LR  83-46 


|p«A  A.  Jackson 

COMM  I  SSIONCn 


0220M 


June  13,  1983 


You  inquire  about  the  Massachusetts  sales  and  use  tax 
treatment  of  a  number  of  items  sold  by  Corporation  to 

orthodontists  and  other  dentists  and  to  dental  laboratories. 
You  also  inquire  v/hether  sales  to  non-profit  organizations 
not  certified  as  such  by  the  Commissioner  of  Revenue  are 
taxable,  and  whether  dental  laboratories  are  considered  the 
consumers  of  all  the  supplies  they  buy  and  therefore  are 
precluded  from  giving  a  resale  or  exempt  use  certificate  in 
lieu  of  paying  the  tax  on  their  purchases. 

The  particular  items  about  which  you  inquire  include 
the  following  supplies  and  equipment  sold  to  dental  laboratories 
for  use  in  fabricating  crowns  and  bridgework:     gold  and  other 
metals  and  metal  alloys,  porcelain,  artificial  teeth,  and 
furnaces  and  other  equipment. 

General  Laws  Chapter  64H,  Section  6(r)   exempts  from 
sales  taxation  sales  of  materials,  tools  and  fuel,  or  any 
substitute  therefor,  which  become  an  ingredient  or  component 
part  of  tangible  personal  property  to  be  sold  or  are  consumed 
and  used  directly  and  exclusively  in  an  industrial  plant  in 
the  actual  manufacture  of  tangible  personal  property  to  be  sold. 
Chapter  6  4H,  Section  6(s)   exempts  from  sales  taxation  sales  of 
machinery  or  replacement  parts  thereof  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture, 
conversion  or  processing  of  tangible  personal  property  to  be 
sold.     For  purposes  of  paragraphs   (r)   and   (s)   of  Section  6, 
"industrial  plant"  means  a  factory  at  a  fixed  location 
primarily  engaged  in  the  manufacture,  conversion  or  processing 
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of  tangible  personal  property  to  be  sold  in  the  regular  course 
of  business. 

Sales  for  resale  in  the  regular  course  of  business  are  not 
subject  to  the  sales  tax  (G.L.  c.  64H,  s.  1(13)),  but  all  gross 
receipts  of  a  vendor  are  presumed  to  be  from  sales  subject  to 
tax  unless  the  vendor  obtains  a.  Massachusetts  resale  certificate 
(Form  ST-4)   in  good  faith  from  the  purchaser  and  the  purchaser 
is  a  registered  Massachusetts  vendor  (G.L.  c.   64H,  s,   8) . 

Chapter  64H,  Section  6(e)  provides  that  sales  to  an 
organization  that  is  exempt  from  tax  under  Internal  Revenue 
Code  Section  501(c) (3)   are  not  exempt  from  the  sales  tax  unless 
the  organization  has  first  obtained  a  certification  from  the 
Commissioner  of  Revenue  stating  that  it  is  entitled  to  such 
exemption. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  to  dental  laboratories  of  gold  and  other  metals 
and  metal  alloys,  porcelain,  and  artificial  teeth  are  exempt 
from  the  sales  and  use  taxes  if  the  items  purchased  become 
ingredient  or  component  parts  of  tangible  personal  property 

to  be  sold  or  are  purchased  for  resale  in  the  regular  course 
of  business. 

2.  Sales  to  dental  laboratories  of  furnaces  and  other 
equipment  used  in  fabricating  crowns  and  bridgework  are 
subject  to  the  sales  or  use  tax. 

3.  Sales  to  a  non-profit  organization  are  not  exempt 
from  the  sales  and  use  taxes  under  Section  6(e)  of  Chapter  64?: 
unless  the  organization  has  first  obtained  a  certification 
from  the  Commissioner  of  Revenue  (Form  ST-2)   that  it  is 
entitled  to  exemption. 

4.  A  dental  laboratory  that  is  registered  as  a  Massa- 
chusetts vendor  may  give  a  resale  certificate  (Form  ST-4)  in 
lieu  of  paying  a  tax  when  purchasing  tangible  personal  prop- 
erty that  it  vjill  resell  in  the  regular  course  of  business. 
A  dental  laboratory  may  give  an  exempt  use  certificate 
(Form  ST-12)   in  lieu  of  paying  a  tax  when  purchasing  items 
that  will  become  ingredient  or  component  parts  of  tangible 
personal  property  to  be  sold. 
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The  Department  of  Revenue  is  presently  preparing  a 
revision  of  Sales  and  Use  Tax  Bureau  Memo  No.   2  ("Dental 
Equipment  and  Supplies"),  issued  August  3,  1966.  The 
revision  will  set  forth  in  the  form  of  a  technical 
information  release  the  Department's  position  on  the  sales 
taxation  of  dental  equipment  and  supplies,   including  the 
rest  of  the  items  about  which  you  have  inquired. 


Very  truly  yours, 


Commiasioner  of  Revenue 


lAJ: JXD:mf 
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RA  A.  Jackson 

COMMISSIONKR 


June  7,  1983 


Your  business,  sells  jockey  equip- 

ment and  clothing,  including  mud  pants,  rain  gear,  jackets, 
riding  boots,  leggings,  whips,  saddles  and  other  related  equipment 
You  inquire  about  the  application  of  the  Massachusetts  sales  tax 
to  these  sales. 


Massachusetts  General  Laws  Chapter  64H,  Section  2,  imposes 
a  sales  tax  on  sales  at  retail  of  tangible  personal  property  by 
any  vendor.     Section  6 (k)   of  Chapter  64H  exempts  from  taxation 
the  first  one  hundred  and  seventy-five  dollars  of  the  sales 
price  on  any  article  of  clothing  or  footwear.     However,  this 
exemption  does  not  apply  to  clothing  or  footwear  primarily 
designed  for  athletic  activity  or  protective  use  and  which  is 
not  normally  worn  except  when  so  used. 

Based  on  the  foregoing  it  is  ruled  that  sales  of  jockey 
equipment  and  clothing  are  subject  to  the  sales  tax. 

Very  truly  vours , 


IAJ:MTD:mf 


Commissioner  of  Revenue 
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You  inquire  about  the  application  of  the  sales  tax  to  the 
sale  of  sandwiches  sold  in  convenience  stores, 

("Company")  manufactures  various  sand- 
wiches and  wraps  them  in  individual  packages.     These  are  then 
sold  to  convenience  stores  which  sell  the  sandwiches  to  the 
public.     No  further  preparation  is  necessary  prior  to  eating 
such  a  sandwich,  which  may  be  eaten  directly  from  the  package.  The 
Company  provides  the  convenience  stores  with  an  oven  for 
warming  the  sandwiches.     No  tables,  chairs  or  similar  facilities 
are  provided  in  the  convenience  stores;  the  sandwiches  are 
consumed  off  the  premises. 

Massachusetts  General  Laws  Chapter  6  4H,  Section  6,  provides 
that  the  sale  of  certain  goods  are  exem.pt  from  taxation. 
Subsection   (h)   of  that  Section  includes  the  sale  of  food  products 
for  human  consumption  within  the  group  of  tax  exempt  sales. 
Section  6(h)    further  provides  that  "food  products"  does  not 
include  meals.     "Meals"  are  defined  as  any  food  or  beverage 
provided  by  a  restaurant  where  such  food  or  beverage  is  intended 
for  consumption  on  or  off  the  premises,  including  food  or 
beverages  sold  on  a  "take  out"  or  "to  go"  basis.     A  "restaurant" 
is  any  eating  establishment  where  food,   food  products,  or 
beverages  are  sold.     Delicatessen,  grocery,  market  or  bakery 
stores  are  not  considered  eating  establishments  except  to  the 
extent  that  they  sell  food,   including  sandwiches,  which  is 
commonly  sold  at  snack  bars,  coffee  shops  and  luncheon  counters. 
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Based  on  the  foregoing  it  is  ruled  that  sales  by  a 
convenience  store  of  sandwiches  made  by  the  Company  are 
subject  to  the  sales  tax  on  meals. 


Very  truly  yours, 
Commi SB Loner  of  Revenue 
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is  in  the  business 
of  processing  mail-in  rebate  offers.  clients  are 

manufacturers  offering  rebates  on  their  products.     The  rebate 
applications  are  mailed  directly  to         by  purchasers  of  the 
products.  validates  the  rebate  applications  and  forwards 

them  to  a  data  entry  company  to  transfer  the  information  onto 
magnetic  tape,  which          uses  to  print  rebate  checks  to  the 
purchasers  and  to  generate  a  check  register  printout.  The 
checks  are  mailed  to  the  purchasers,  the  printout  is  mailed 
to  client-manufacturer,  and  the  magnetic  tape  is 

returned  to  the  data  entry  company.  You  inquire  about  the 
application  of  the  Massachusetts  sales  tax  to  these  trans- 
actions . 

Massachusetts  General  Laws  Chapter  64H,  Section  2, 
imposes  a  sales  tax  on  retail  sales  in  the  Commonwealth. 
A  "retail  sale"  is  the  sale  of  tangible  personal  property 
in  the  Commonwealth  for  any  purpose  other  than  resale  in 
the  ordinary  course  of  business.      (G.L.  c.   64H,   s.  1(13)). 
A  sale  includes  the  producing,  fabricating,  or  printing  to 
the  special  order  of  the  customer  of  tangible  personal 
property  for  a  consideration.     (G.L.  c.  64H,  s.  1(12) (e)). 
However,  the  term  "retail  sale"  does  not  include  professional 
or  personal  service  transactions  which  involve  no  sale  or 
which  involve  sales  as  inconsequential  elements  for  which 
no  separate  charges  are  made.     (G.L.  c.  64H,  s.  1(13) (c)). 
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Subsection  1(f)  of  Massachusetts  Sales  and  Use  Tax 
Regulations,  830  CMR  64H.06,  governing  the  application  of 
the  sales  and  use  taxes  to  automatic  data  processing 
transactions,  includes  in  "keypunching"  the  recording  of 
information  on  magnetic  tapes.     Agreements  providing  solely 
for  keypunching  are  regarded  as  contracts  for  the  fcJDrica- 
tion  or  processing  of  external  storage  media,  and  charges 
therefor  are  taxable,  whether  the  external  storage  media 
are  furnished  by  the  customer  or  by  the  contractor. 
(830  CMR  64H.06 (7)  )  . 

Whether  the  processing  of  customer-furnished  data  is 
taxcdale  depends  upon  the  form  of  the  output.     If  the  output 
is  provided  to  the  customer  in  human  readcUale  form,  the 
transaction  is  regarded  as  one  the  real  object  of  which  is 
the  service  of  furnishing  personal  or  individual  information. 
The  transfer  of  the  medium  on  which  the  output  is  printed  is 
regarded  as  inconsequential  in  such  cases.     Where  the  output 
is  provided  to  the  customer  in  machine  readable  form,  the 
transaction  is  regarded  as  one  the  real  object  of  which  is 
the  transfer  of  tangible  personal  property.     (830  CMR 
64H. 06(11) ) . 

Based  on  the  foregoing  it  is  ruled  that  the  keypunching 
subcontracted  to  the  data  entry  compamy  is  tcucable. 
charge  to  its  clients  is  not  subject  to  the  sales  tax. 


Very  truly  vpurs, 


er  of  Revenue 
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You  inquire  whether  the  beverage  container  refund  value 
that  must  be  deposited  under  General  Laws  Chapter  94, 
Sections  321-327  is  part  of  the  sales  price  of  beverages  on 
which  the  sales  tcLX  is  based. 

Consumers  of  beverages  must  pay  dealers  a  refundable 
charge  of  at  least  five  cents  per  container  for  containers 
having  a  capacity  of  less  than  32  ounces,  and  at  least 
10  cents  per  container  for  containers  with  a  capacity  of 
32  ounces  or  more.     Dealers  are  not  required  to  separately 
state  the  refundable  charge. 

General  Laws  Chapter  64H,  Section  1(14)  defines 
"sales  price"  as  the  total  amount  charged  by  a  vendor  to 
a  purchaser  as  consideration  for  a  retail  sale.  In 
determining  the  sales  price,  no  deduction  m.ay  be  taken 
on  account  of  "the  cost  of  materials  used,   labor  or 
service  cost,  interest  charges,   losses  or  other  expenses " 
(emphasis  supplied).     G.L.   c.   64H,   s.   1(14)  (a)  (ii)  . 

General  Laws  Chapter  64H,  Section  6 (q)   provides  that 
the  following  are  exempt  from  the  sales  tax: 

"  (1)   Sales  of  both  returnable  and  nonreturnable 
containers  when  sold  without  the  contents 
together  with  the  container;    (2)  containers 
when  sold  with  the  contents  if  the  sale  price 
of  the  contents  is  not  required  to  be  included 
in  the  measure  of  the  taxes  imposed  by  this 
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chapter;   (3)  returnable  containers  when  sold 
with  the  contents  or  resold  for  refilling. 
As  used  in  this  paragraph  the  term  'returnable 
containers '  means  containers  of  a  kind 
customarily  returned  by  the  buyer  of  the 
contents  for  reuse.     All  other  containers 
are  ' nonreturnable '  containers." 


Sales  of  beverages  are  exempt  from  the  sales  tax 
(G.L.  c.   64H,  s.   6(h)).     This  exemption  generally  does  not 
apply  to  beverages  sold  by  a  restaurant. 

Based  on  the  foregoing,  it  is  ruled  that  the  refundabl 
charge  for  beverage  containers  is  not  taxable.     However,  th 
entire  price  charged  for  a  "meal"  is  subject  to  the  sales 
tax,  even  if  the  "meal"  includes  or  consists  entirely  of  a 
beverage  in  a  returnable  bottle. 


Very  truly  yours. 


Coramisfi.oner  of  Revenue 
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General  Laws  Chapter  62,   Section  6(d)  allows  certain 
taxpayers  who  own  residential  property  in  Massachusetts  and 
occupy  it  as  their  principal  residence  a  credit  equal  to 
35  per  cent  of  their  net  expenditure  for  renewable  energy 
source  property  or  $1,000,  whichever  is  less.     The  credit 
will  expire  on  December  31,   1983.     You  inquire  whether  a 
taxpayer  who  has  made  renewable  energy  source  expenditures 
before  December  31,   1983  may  carry  over  unused  portions  of 
the  credit  into  taxable  years  ending  after  December  31,  1983. 

Chapter  62,   Section  6(d)  provides  in  part: 


"Any  taxpayer  entitled  to  [the  residential 
energy]   credit  for  any  taxable   [year],  the 
amount  of  which  exceeds  his  total  tax  due 
for  the  then  current  taxable  year,  may 
carry  over  the  excess  amount,   as  reduced 
from  year  to  year,   and  apply  it  to  his  tax 
liability  for  any  one  or  more  of  the  next 
succeeding  three  taxable  years;  provided, 
however,   that  in  no  taxable  year  may  the 
amount  of  the  credit  allowed  exceed  the 
total  tax  due  of  the  taxpayer  for  the 
relevant  taxable  year." 


(See  also  Subsection   (11)  of  Income  Tax  Regulation  830  CMR 
62.50   ("Residential  Energy  Credit"),   a  copy  of  which  is 
enclosed. ) 
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Based  on  the  foregoing,  it  is  ruled  that  where  the 
amount  of  a  residential  energy  credit  exceeds  a  taxpayer's 
tax  liability,  the  balance  may  be  carried  over  into 
taxable  years  ending  after  December  31,  1983,  if  the 
requirements  for  carrying  over  the  credit  are  otherwise  met. 


Very  truly  yours. 


CommisstL  3ner  of  Revenue 
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In  your  letter  of  May  31,   1983,   you  requested  rulings  with 
respect  to  the  Massachusetts  savings  bank  excise  and  personal 
income  tax  consequences  of  the  conversion  of  the  The 


state-chartered  mutual  savings  bank  to  a  state-chartered  stock 
savings  bank. 

The  Bank  is  a  member  of  the  Federal  Deposit  Insurance 
Corporation   ("FDIC")   and  the  Mutual  Savings  Central  Fund,  Inc. 
("Fund").     The  Bank  uses  the  cash  receipts  and  disbursements 
method  of  accounting  and  its  taxable  year  for  purposes  of  the 
savings  bank  excise   (as  well  as  for  federal  income  tax 
purposes)   ends  October  31. 

As  a  mutual  savings  bank,   the  Bank  has  no  authorized 
capital  stock.     Instead,   the  proprietary  interest  in  the 
Bank's  reserves  and  undivided  profits  belongs  to  all  of  its 
savings  depositors.     A  savings  depositor  in  the  Bank  is 
entitled  to  interest  on  his  account  balance  that  is  declared 
and  paid  by  the  Bank.     In  addition,   each  Bank  depositor  has 
an  intangible  ownership  interest  in  the  net  proceeds  on 
liquidation  of  the  Bank  equal  to  the  proportion  which  his 
deposit  balance  bears  to  the  aggregate  deposit  balances  of 
all  Bank  depositors.     However,    liquidation  of  the  Bank 
requires  approval  by  the  FDIC  and  the  Commissioner  of  Banks 
of  the  Commonwealth  of  Massachusetts   ( "Bank  Commissioner" ) , 
who  rarely,   if  ever,   approve  liquidation  of  a  solvent  savings 
bank.     All  of  these  interests  of  a  Bank  depositor  cease  when 
he  closes  his  account  with  the  Bank. 


(  "Bank" )   from  a 
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The  savings  depositors  in  the  Bank  have  no  voting  rights. 
Instead,   such  rights  are  held  by  a  group  of  individuals  called 
"Corporators."     The  original  Corporators  were  the  individuals 
named  as  such  in  the  legislative  act  that  created  the  Bank. 
Since  that  time  the  Corporators  have  elected  their  own 
successors.     Management  and  control  of  the  Bank's  business 
are  vested  in  its  Board  of  Trustees   ("Board"),  whose  members 
are  elected  by  the  Corporators. 

In  order  to  stimulate  future  growth  and  expansion  of  the 
Bank's  deposit,   lending  and  other  activities  through  the 
raising  of  additional  capital,   the  Board  has  approved  the 
conversion  of  the  Bank  into  a  Massachusetts-chartered 
stockholder-owned  savings  bank   ("Converted  Bank")  pursuant 
to  a  plan  of  conversion   ("Plan").     The  Plan  is  subject  to 
amendment  to  assure  compliance  with  the  final  regulations 
of  the  Bank  Commissioner   (which,   pursuant  to  General  Laws 
Chapter  168,   Section  72C,  must  be  substantially  similar  to 
the  regulations  of  the  Federal  Home  Loan  Bank  Board  governing 
conversions  of  savings  and  loan  associations  under  its 
jurisdiction).     The  Bank  Commissioner's  present  proposed 
regulations   (209  CMR  §  33.00  et  seq. )  are  expected  to  be 
adopted  shortly  without  substantial  changes.     The  conversion 
of  the  Bank  into  the  Converted  Bank  is  subject  to  the 
approval  of  the  Bank  Commissioner  in  accordance  with  his 
rules  and  regulations  and  the  affirmative  vote  of  two-thirds 
of  the  Corporators  present  and  voting. 

Under  the  Plan,   the  Bank  will  issue  shares  of  $.10  par 
value  voting  common  stock.     The  aggregate  purchase  price  at 
which  all  such  shares  will  be  offered  and  sold  will  be  equal 
to  the  estimated  pro  forma  market  value  of  the  Bank,  based 
upon  an  independent  appraisal.     All  such  shares  will  be 
issued  and  sold  at  a  uniform  price  per  share.     The  common 
stock  will  first  be  offered  to  qualifying  purchasers  pursuant 
to  nontransferable  subscription  rights.     These  rights  will  be 
offered  without  compensation  therefor  first  to  persons  who 
held  qualifying  deposits  of  $50  or  more   ("Qualifying  Deposits" 
on  ("Record  Date").     To  the  extent  there  are 

shares  available  after  such  persons   ( "Eligible  Account  Holders 
have  exercised  their  rights,   nontransferable  subscription 
rights  will  be  offered  without  compensation  therefor  to  the 
trustees,  officers  and  employees  of  the  Bank,  who  may  not 
purchase  in  the  aggregate  more  than  30%  of  the  total  offering 
of  shares.     Any  remaining  balance  of  the  unsubscribed-f or 
shares  will  thereafter  be  sold  at  the  same  offering  price  in 
a  firm-commitment  underwritten  public  offering. 
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After  the  conversion,  all  voting  rights  not  attributable 
to  the  common  stock  will  expire.     A  liquidation  account 
will  be  established  in  an  amount  equal  to  the  net  worth  of 
the  Bank  as  set  forth  in  its  latest  statement  of  financial 
condition  contained  in  the  final  offering  circular  respect- 
ing the  offering  of  the  common  stock.     It  is  anticipated  that 
such  statement  will  be  dated  as  of  While  the 

establishment  of  the  liquidation  account  will  not  operate  to 
restrict  the  Converted  Bank's  use  of  its  net  worth,  each 
Eligible  Account  Holder  who  had  a  Qualifying  Deposit  on  the 
Record  Date  will  have  a  contingent  creditor  interest  in  a 
portion  of  the  liquidation  account  balance.     This  interest 
will  constitute  a  right  to  receive  an  amount  representing 
the  Eligible  Account  Holder's  interest  in  such  net  worth 
of  the  Bank  before  any  liquidation  distribution  can  be  made 
with  respect  to  the  common  stock.     An  interest  in  the 
liquidation  account  will  never  be  increased.     It  will, 
however,   be  decreased  as  of  any  October  31  after  the  Record 
Date  to  reflect  withdrawals  from  the  depositor's  account 
that  reduce  the  amount  therein  as  of  any  such  October  31 
below  the  amount  in  such  account  as  of  the  Record  Date  or 
any  other  October  31. 

The  conversion  will  not  interrupt  the  business  of  the 
Bank,   and  its  business  will  continue  as  usual.     Upon  the 
conversion,   each  depositor  will  receive  without  payment  a 
deposit  account  or  accounts  in  the  Converted  Bank  equivalent 
in  amount,   interest  rate  and  terms   (other  than  with  respect 
to  liquidation  rights)   to  his  account (s)   in  the  Bank  at  the 
time  of  the  conversion.     All  loans  of  the  Bank  will  remain 
unchanged  and  will  retain  the  same  characteristics  after 
the  conversion.     The  Converted  Bank  will  continue  its  member- 
ship in,  and  its  deposit  accounts  will  continue  to  be  insured 
up  to  the  legal  maximum  by  the  FDIC  and  the  Fund,   and  the 
Converted  Bank  will  remain  subject  to  the  regulatory  authority 
of  the  Bank  Commissioner. 

The  Bank  represents  that  the  following  federal  income 
tax  consequences  will  obtain  as  a  result  of  the  proposed 
transaction : 

(1)     The  change  in  the  form  of  operation  of  the  Bank 
from  a  state-chartered  mutual  savings  bank  to  a  state-chartered 
stock  savings  bank  will  constitute  a  reorganization  within 
the  meaning  of  Section  368(a)(1)(F)  of  the  Internal  Revenue 
Code   ("Code"  or  "IRC").     No  gain  or  loss  will  be  recognized 
by  the  Bank  or  the  Converted  Bank  as  a  result  of  the 
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conversion.     The  Bank  and  the  Converted  Bank  will  each  be 
"a  party  to  a  reorganization"  within  the  meaning  of 
Section  368(b)  of  the  Code.     (See  Rev.  Rul.   80-105,  1980-2 
C.B.  78). 

(2)  '    No  gain  or  loss  will  be  recognized  by  the  Converted 
Bank  on  the  receipt  of  money  in  exchange  for  shares  of  the 
common  stock.     (I.R.C.   §  1032). 

(3)  The  basis  of  the  assets  of  the  Bank  in  the  hands 
of  the  Converted  Bank  will  be  the  same  as  the  basis  of  such 
assets  in  the  hands  of  the  Bank  immediately  prior  to  the 
conversion.     (I.R.C.   §  362(b)). 

(4)  The  holding  period  of  the  assets  of  the  Bank  to 
be  received  by  the  Converted  Bank  will  include  the  period 
during  which  the  Bank  held  the  assets  before  the  conversion. 
(I.R.C.  §  1223(2) ) . 

(5)  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  constructive  issuance  to 
them  of  deposit  accounts  in  the  Converted  Bank  in  the  same 
dollar  amount  as  their  deposit  accounts  in  the  Bank  plus 
interests  in  the  liquidation  account  of  the  Converted  Bank 
in  constructive  exchange  for  their  deposit  accounts  in  the 
Bank.      (I.R.C.   §  354(a) (1) ) . 

(6)  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  distribution  to  them  of 
nontransferable  subscription  rights  to  purchase  shares  of 
the  common  stock.     (I.R.C.   §  305(a)  and  (d)(1)). 

(7)  No  taxable  income  will  be  realized  by  the  Eligible 
Account  Holders  of  the  Bank  as  a  result  of  the  exercise  of 
the  nontransferable  subscription  rights.      (See  Rev.  Rul.  56-57 
1956-2  C.B.   182) . 

(8)  The  basis  of  the  deposit  accounts  in  the  Converted 
Bank  constructively  received  by  the  Bank's  account  holders 
will  be  the  same  as  the  basis  of  their  deposit  accounts  in 
the  Bank  constructively  surrendered  in  exchange  therefor. 
The  basis  of  the  interests  in  the  liquidation  account  of  the 
Converted  Bank  to  be  received  by  the  Eligible  Account  Holders 
of  the  Bank  will  be  zero.     (See  I.R.C.   §  358). 
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(9)     The  basis  of  the  nontransferable  subscription  rights 
will  be  zero  (I.R.C.   §  307(b)(1),  Treas .  Reg.   §  1.307-1  and  2). 
The  basis  of  the  common  stock  will  be  the  purchase  price 
thereof.     (I.R.C.S  1012).     The  holding  period  of  the  common 
stock  will  commence  on  the  exercise  of  the  subscription  rights. 
d.R.c".;  §  1223  (  6  )  )  . 

Individual  residents  of  Massachusetts  are  subject  to 
income  taxation  under  General  Laws  Chapter  62  on  their  Massa- 
chusetts gross  income  less  certain  deductions  and  exemptions. 
An  individual's  Massachusetts  gross  income  is  federal  gross 
income  with  certain  modifications  not  relevant  here. 
(G.L.   c.   62,   §  2(a) ) . 

The  Bank  is  subject  to  taxation  under  General  Laws 
Chapter  63,   Section  11. 

Based  upon  the  foregoing,   it  is  ruled: 

1.  The  Converted  Bank  will  continue  to  be  subject  to 
General  Laws  Chapter  63,   Section  11. 

2.  Under  General  Laws  Chapter  63,   Section  11,   the  Bank 
and  the  Converted  Bank  will  be  treated  as  the  same  savings 
bank  and  as  if  the  conversion  had  not  occurred?  and 

(a)  the  part  of  the  current  taxable  year  of  the  Bank 
before  the  conversion  and  the  part  of  the  current  taxable 
year  of  the  Converted  Bank  after  the  conversion  will 
constitute  a  single  taxable  year  of  the  Converted  Bank; 

(b)  the  Converted  Bank  will  succeed  to  and  take  into 
account  the  net  operating  income  of  the  Bank  as  of  the 
date  of  the  conversion; 

(c)  the  Converted  Bank's  basis  in  its  assets,  holding 
periods,  depreciation  and  amortization  will  be  calculated 
as  if  the  Bank  and  the  Converted  Bank  were  the  same  savings 
bank  and  as  if  the  conversion  had  not  occurred; 

(d)  the  creation  of  the  liquidation  account  on  the 
records  of  the  Converted  Bank  will  have  no  effect  upon 
either  the  Bank  or  the  Converted  Bank's  net  operating 
income ; 
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(e)  for  the  current  taxable  year,  the  Converted  Bank 
may  claim  as  a  credit  any  estimated  tax  under  Section  11 
paid  by  the  Bank  prior  to  the  conversion;  and 

(f)  the  deposits,  real  estate  and  mortgage  loans  of 
the  Converted  Bank  will  be  calculated  as  if  the  Bank  and 
the  Converted  Bank  were  the  same  savings  bank  and  as  if 
the  conversion  had  not  occurred. 

3.  No  gross  income,  gain  or  loss  will  be  realized 
by  either  the  Bank  or  the  Converted  Bank  as  a  result  of 
the  conversion. 


4.     No  gross  income,  gain  or  loss  will  be  realized 
by  either  the  Bank  or  the  Converted  Bank  on  the  receipt 
of  money  or  other  consideration  in  exchange  for  shares 
of  common  stock. 


5.  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  constructive  issuance  to 
them  of  deposit  accounts  in  the  Converted  Bank  in  the  same 
dollar  amount  as  their  deposit  accounts  in  the  Bank  plus 
interests  in  the  liquidation  account  of  the  Converted  Bank 
in  constructive  exchange  for  their  deposit  accounts  in  the 
Bank . 

6.  No  gain  or  loss  will  be  realized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  distribution  to  them  of 
nontransferable  subscription  rights  to  purchase  shares  of 
common  stock. 


7.  No  taxable  income  will  be  realized  by  the  Eligible 
Account  Holders  of  the  Bank  as  a  result  of  the  exercise  of 
the  nontransferable  subscription  rights. 

8.  The  basis  of  the  deposit  accounts  in  the  Converted 
Bank  constructively  received  by  the  Bank's  account  holders 
will  be  the  same  as  the  basis  of  their  deposit  accounts  in 
the  Bank  constructively  surrendered  in  exchange . therefor . 
The  basis  of  the  interests  in  the  liquidation  account  of 
the  Converted  Bank  to  be  received  by  the  Eligible  Account 
Holders  of  the  Bank  will  be  zero. 


9.     The  basis  of  the  nontransferable  subscription  rights 
will  be  zero.     The  basis  of  the  common  stock  will  be  the 
purchase  price  thereof.     The  holding  period  of  the  common 
stock  will  commence  on  the  exercise  of  the  subscription  right 
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Ira  a.  Jackson 
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You  inquire  whether  the  federal  retail  tax  on  truck 
tractors  and  heavy  trucks  and  trailers  imposed  under 
Section  4051  of  the  Internal  Revenue  Code  ("Code")  is 
included  in  the  sales  price  on  which  the  Massachusetts 
sales  and  use  taxes  are  based.     The  federal  tax  is 
generally  imposed  at  12  per  cent  of  the  retail  sales  price 
of  truck  tractors  and  chassis  and  bodies  of  heavy  trucks 
and  trailers.     It  was  added  to  the  Code  by  Section  512(b)(1) 
of  the  Surface  Transportation  Assistance  Act  of  1982, 
Public  Law  97-424. 

The  retail  tax  took  effect  on  April  1,   1983,  on  the 
expiration  of  the  manufacturers'   excise  levied  under 
Section  4061(a)  of  the  Code.     For  those  vehicles  on  which 
the  10  per  cent  manufacturers'  tax  has  already  been 
imposed,   but  which  are  retailed  on  or  after  April  1,  the 
federal  retail  tax  is  two  per  cent   (I.R.C.   §  4051(d)). 

Separately-stated  state  retail  sales  taxes  are 
excluded  from  the  measure  of  the  federal  retail  tax 
(I.R.C.   §  4052(b) (1) (B) (ii) ) . 
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The  sales  price  of  tangible  personal  property  on 
which  the  Massachusetts  sales  and  use  taxes  are  based 
is  the  total  amount  charged  by  the  vendor  as  considera- 
tion for  a  retail  sale,  with  no  deduction  on  account 
of  "the  cost  of  materials  used,   labor  or  service  cost, 
interest  charges,   losses  or  other  expenses"   (G.L.  c.  64H, 
§  1(14)).     General  Laws  Chapter  64H,   Section  1(14) (c) 
provides  that,   in  determining  the  sales  price,  "the 
amount  of  the  manufacturers'  excise  tax  levied  upon 
motor  vehicles  under  section  4061(a)  of  the  Internal 
Revenue  Code  of  1954  of  the  United  States,  as  amended," 
is  excluded. 

Federal  retail  excises  generally  have  not  been 
included  in  the  sales  price  on  which  state  sales  and 
use  taxes  are  based,  even  where  the  state  sales  and 
use  tax  statute  contains  no  provision  specifically 
excluding  the  amount  of  the  federal  tax  from  the 
sales  price.     Ross  Jewelers,   Inc.  v.  State,   260  Ala. 
682,   72  So.   2d  402,   43  ALR  2d  851   (1953);   see  Gurley 
Oil  Co.  V.  Rhoden,   421  US  200  (1975). 

Based  on  the  foregoing,  it  is  ruled  that  the 
sales  price  of  truck  tractors  and  heavy  trucks  and 
trailers  does  not  include  the  amount  of  the  federal 
retail  tax  imposed  under  Section  4051  of  the  Code. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  inquire  whether  sales  of  yarn  to  be  used  for 
knitting  a  woolen  garment  are  subject  to  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6, 
exempts  certain  sales  from  the  tax  imposed  on  sales  at 
retail  by  Section  2  of  that  Chapter.  Subsection  (v)  of 
Section  6  exempts  sales  of  wearing  materials  or  any  cloth 
made  of  natural  or  synthetic  fibers  and "used  for  clothing 
purposes  from  sales  tax. 

Based  on  the  foregoing  it  is  ruled  that  the  sale  of 
yarn  used  in  making  clothing  is  not  subject  to  sales  tax. 

Very  trulvi  yours, 
Commissioner  of  Revenue 
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i*A.  Jackson 

C*MMISSIONKM 


July  13,  1983 


You  inquire  about  the  Massachusetts  income  tax 
treatment  of  a  lump-sum  distribution  from  a  qualified 
pension  or  profit-sharing  plan  where  the  taxpayer  elects, 
for  federal  purposes,  ordinary  income  treatment  of  that 
portion  of  the  distribution  which  would  otherwise  be  taxed 
as  capital  gain. 

Massachusetts  General  Laws  Chapter  62,  Section  2, 
defines  Massachusetts  gross  income  as  federal  gross  income 
with  certain  modifications.  Section  402(a)  of  the  Code 
provides  that  amounts  actually  distributed  or  made 
available  from  a  qualified  trust  to  any  distributee  are 
taxable  to  him  in  the  year  of  distribution  under  Section 
72  of  the  Code,  Section  402(a)(2)  provides  that  the 
portion  of  a  lump-sum  distribution  which  is  attributable 
to  pre-1974  participation  in  a  qualified  plan  shall  be 
treated  as  capital  gain.  However,  an  election  may  be  made 
under  Section  402(e) (4) (L)  to  treat  the  entire  distribution 
as  ordinary  income. 

Taxation  of  part  of  a  lump-sum  distribution  from  a 
pension  plan  at  a  5%  rate,  while  taxing  another  part  of 
the  same  distribution  at  9%,  has.  been  held  to  violate 
Article  44  of  the  Amendments  to  the  Constitution  of  the 
Commonwealth.  Daley  v.  State  Tax  Commission,  376  Mass. 
861  (1978  ).  Article  44  provides  in  part  that  taxes  shall 
be  levied  at  a  uniform  rate  upon  income  derived  from  the 
same  class  of  property. 
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A  taxpayer  may  elect  to  average  the  portion  of  a 
lump-sum  distribution  attributable  to  post-1973  plan 
participation,  including  the  pre-1974  portion  if  the 
taxpayer  has  elected  to  treat  it  as  attributable  to 
post-1973  plan  participation,  over  a  10  year  period  and 
separately  calculate  the  tax  on  the  distribution.  (I.R,C. 
§  402(e)).  Amounts  so  averaged  are  deductible  from  federal 
gross  income  to  the  extent  included  therein.  (I.R.C.  § 
402(e)(3)).  General  Laws  Chapter  62,  Section  2(d) (10), 
includes  in  Massachusetts  adjusted  gross  income  the 
ordinary  income  portion  of  a  lump-sum  distribution  which 
is  deductible  from  federal  gross  income  under  Section 
402(e) ( 3 )  of  the  Code. 

Based  on  the  foregoing  it  is  ruled  that  the  total 
amount  of  a  lump-sum  distribution  from  a  pension  or 
profit-sharing  plan,  other  than  any  amount  which  has 
previously  been  subjected  to  income  taxation  under  General 
Laws  Chapter  62,  is  includible  in  Massachusetts  Part  B 
gross  income  in  the  year  in  which  it  is  received. 
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You  inquire  whether  Massachusetts  will  extend  the  two 
year  period  within  which  you  must  purchase  a  new  residence 
in  order  to  postpone  recognition  of  the  gain  realized  from 
the  sale  of  your  former  principal  residence.  You  sold  your 
home  on  August  21,  1982.  Title  to  the  house  was  in  your 
name.  As  a  result  of  a  court  order,  the  proceeds  from  the 
sale  of  your  house  are  being  held  in  escrow  pending  a  hearing 
to  determine  a  property  settlement  with  your  former  husband. 

On  the  date  you  sold  your  home,  Massachusetts  gross 
income  was  federal  gross  income  as  defined  in  the  Internal 
Revenue  Code  as  amended  on  November  6,  1978.  (G.L.  c.  62, 
§§  1(c),  2(a)).  Under  Section  1034(a)  of  that  Code,  you 
had  a  period  beginning  18  months  before  the  date  of  sale 
and  ending  18  months  after  the  date  of  sale  to  purchase 
a  new  residence  and  avoid  recognition  of  gain  from  the  sale. 

For  taxable  years  beginning  on  or  after  January  1, 
1983,  Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983,  with  modifications  not  relevant  here. 
(G.L.  c.  62,  §§  1(c),  2(a),  as  amended  by  St.  1983,  c.  233, 
§  11).  Under  that  Code,  the  former  18-  month  period  has 
been  extended  to  two  years.     (Code  Section  1034(a)). 
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On  January  1,  1983,  the  18  month  period  following  the 
date  you  sold  your  home  was  still  running.  The  two  year 
period  is  now  applicable.' 

The  two  year  replacement  period  cannot  be  extended 
unless  the  property  is  compulsorily  or  involuntarily 
converted,  or  unless  the  taxpayer  is  a  member  of  the  United 
States  armed  forces  serving  on  extended  active  duty,  or 
unless  the  taxpayer  has  a  "tax  home"  outside  the  United 
States  following  the  sale  of  the  former  residence.  (I.R.C. 
§§  1033,   1034(h) ,    (k) ) . 

Based    upon    the  foregoing,    it    is    ruled    that    the  gain^ 

if    any,     which    you  realized    on    the    sale    of    your  former 

principal    residence  will    be    recognized     for  Massachusetts 

income    tax    purposes  in    the    scune    taxable    year    and    in  the 

same  amount  as  that  gain  is  recognized  for  federal  income 
tax  purposes. 


Very  truly  yours, 


Commissioner  of  Revenue 
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You  inquire  as  to  the  Massachusetts  income  tax  treatment 
of  compensation  you  received  from  both  Massachusetts  sources 
and  foreign  sources  for  university  research  and  lectures 
performed  in  Ireland  and  France  during  1982.  For  purposes 
of  this  ruling  it  is  assumed  -  that  at  all  relevant  times 
you  were  a  legal  resident  of  Massachusetts. 

'The  Internal  Revenue  Code  excludes  from  federal  gross 
income  the  foreign  earned  income  of  a  citizen  or  resident 
of  the  United  States  who,  during  any  period  of  12  consecutive 
months,  is  present  in  a  foreign  country  or  countries  during 
at  least  330  full  days.     (I.R.C.  §  911). 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Code  with  further  additions  and 
deductions.  (G.L.  c.  62,  §§  1(c),  2(a)).  Earned  income 
from  foreign  sources,  excluded  under  Code  Section  911,  is 
added  to  federal  gross  income  in  determining  Massachusetts 
gross  income.     (G.L.  c.   62,   §  2(a)(1)(C)). 

Based  upon  the  foregoing,  it  is  ruled  that  the 
compensation  you  received  in  1982  from  both  United  States 
sources  and  foreign  sources  for  your  services  performed 
abroad  is  subject  to  Massachusetts  income  taxation. 


Very  truly  yours. 
Commissioner  of  Revenue 
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COMMISSIONCR 
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In  your  letter  of  April  26 ,  1983,  as  supplemented  and 
J  modified  by  your  letters  of  June  1 ,  1983  and  July  14,  1983 
^       you  request  certain  rulings  with  respect  to 

("Trust"). 

j  The     Trust     will     be     a     diversified     open-end  management 

I  investment  company,  organized  as  an  unincorporated  business 
'       trust    under    the     laws    of    the    Commonwealth    of  Massachusetts 

by  an  Agreement  and  Declaration  of  Trust  dated  March  28,    198  3. 

The    Trust    will    be    registered    under    the    Investment  Company 

Act   of    1940    ("1940   Act"),    and  will   be   a   series   company  under 

Rule  18f-2  of  the  1940  Act. 

The  Trustees  of  the  Trust  have  authority  to  create  an 
unlimited  number  of  shares  of  beneficial  interest  of  separate 
series,  without  par  value.  Each  series,  as  and  when  created, 
will  operate  as  a  separate  and  distinct  investment  company. 
To  date,  shares  of  two  series  have  been  authorized,  which 
shares  constitute  the  interests  in  the  two  funds  described 
below.  The  Trustees  have  authority  to  create  additional  series 
at  any  time  in  the  future  without  shareholder  approval. 
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The    assets    received    by    the    Trust    for    the    issue    or  sale 
•  of    shares    of    each    series    and    all    income,    earnings,  profits 
,  and  proceeds   thereof,    subject  only  to   the  rights  of  creditors, 
I  are    specifically    allocated     to     such     series,     and  constitute 
I  the    underlying    assets    of    such    series.      The    underlying  assets 
of    each    series    are    required    to    be    segregated    on    the  books 
of  account,    and  are  to  be  charged  with  the  expenses   in  respect 
of    such    series    and    with    a    share    of    the    general    expenses  of 
l|  the    Trust.      Each    share    of    each    series    represents    an  equal 
'  proportionate    interest    in    that    series    with    each    other  share 
j  and    is    entitled    to    such    dividends    and    distributions    out  of 
I  the    income    belonging    to    such    series    as    are    declared    by  the 
Trustees.       Upon    any     liquidation    of     a     series,  shareholders 
thereof    are    entitled    to    share    pro    rata    in    the    net  assets 
i  belonging  to  that  series  available  for  distribution. 

1  At    present    the    Trust    consists    of    two    separate  series 

("Funds"),    the  ("National    Fund")    and  the 

I  ("Massachusetts  Fund"). 

Each    Fund    is    managed    by  the 

a    wholly-owned     indirect     investment     advisory     subsidiary  of 

The  National  Fund   seeks   to  maximize  current   income  exempt 
||  from    federal    income    taxes    to    the    extent    consistent   with  the 
I  preservation    of    capital    and    the    maintenance    of    liquidity  by 
,  investing    primarily    in    short-tenn   Municipal    Obligations.  The 
t  National   Fund  will   attempt   to  achieve   its   investment  objective 
primarily    by    purchasing    high    quality    Municipal  Obligations 
which    have    remaining    maturities    of    one    year    or    less.  The 
I  dollar-weighted     average     maturity     of     the     National  Fund's 
!  portfolio    will    not    exceed    120    days.     "Municipal  Obligations" 
are       debt       obligations       of       states,        cities,  counties, 
municipalities,     municipal     agencies     and     regional  districts. 
Under  normal  market  conditions,    the  National   Fund  will  attempt 
to    invest    100%,    and    will    in    any    event    invest    at    least  80%, 
of    its    total   assets    in   Municipal   Obligations;    however,  during 
certain    limited    periods    more    than    20%    of    the   National  Fund's 
assets    may    consist    of   money   market    instruments   which   are  not 
exempt  from  federal  income  taxes. 

The  Massachusetts  Fund  seeks  to  maximize  current  income 
exempt  from  both  federal  income  taxes  and  Massachusetts  personal 
income  taxes  to  the  extent  consistent  with  the  preservation 
of  capital  and  the  maintenance  of  liquidity  by  investing 
primarily  in  short-term  Municipal  Obligations  of  Massachusetts 
issuers. 
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The  Massachusetts  Fund  will  attempt  to  achieve  its 
investment  objective  primarily  by  purchasing  high  quality 
municipal  obligations  of  the  Commonwealth  of  Massachusetts, 
its  political  subdivisions,  municipalities  and  public 
authorities,  which  have  remaining  maturities  of  one  year  or 
less.  The  dollar-weighted  average  maturity  of  the  Massachusetts 
Fund's  portfolio  will  not  exceed  120  days.  Under  normal  market 
conditions,  the  Massachusetts  Fund  will  attempt  to  invest 
100%,  and  will  in  any  event  invest  at  least  80%,  of  its  assets 
in  obligations  the  interest  on  which  is  exempt  from  both  federal 
income  taxes  and  Massachusetts  state  personal  income  taxes; 
however,  during  periods  when  the  Massachusetts  Fund's  investment 
adviser  believes  that  Massachusetts  Municipal  Obligations 
suitable  for  investment  by  the  Massachusetts  Fund  are  not 
available,  the  Massachusetts  Fund's  adviser  may  invest  more 
than  20%  of  its  assets  in  instruments  the  interest  on  which 
is  exempt  from  federal  income  taxes,  but  not  Massachusetts 
personal  income  taxes.  Moreover,  during  certain  limited  periods 
more  than  20%  of  the  Massachusetts  Fund's  assets  may  consist 
of  money  market  instruments  not  exempt  from  either  federal 
income  or  Massachusetts  personal  income  taxes. 

Each  Fund  will  declare  dividends  daily.  Such  dividends 
will  be  accrued  through  each  month  and  will  be  distributed 
on  the  first  business  day  of  the  following  month. 

The  Trust  intends  to  qualify  each  year  as  a  "regulated 
investment  company"*  under  Subchapter  M  of  the  Internal  Revenue 
Code  of  1954  ,  as  amended  ("Code").  It  is  contemplated  that 
the  dividends  paid  by  both  the  National  Fund  and  the 
Massachusetts  Fund  to  the  extent  that  they  represent  earnings 
from  interest  on  Municipal  Obligations  will  constitute 
exempt-interest  dividends,  as  defined  in  Section  852(b)(5) 
of  the  Code,  and  to  that  extent  will  not  be  subject  to  federal 
income  tax  in  the  hands  of  their  shareholders. 

Shareholders  of  the  Funds  will  be  mailed  tax  information 
statements  each  year.  These  statements  will  set  forth  the 
total  dollar  amount  of  income  of  each  shareholder  from  the 
National  Fund  and  from  the  Massachusetts  Fund  and  the  dollar 
amount  of  such  income  of  each  shareholder  which  is  exempt 
from  Massachusetts  personal  income  taxes.  To  determine  such 
exempt  amounts,  dividends  declared  daily  by  each  Fund  will 
be  designated  as  tax-exempt  for  Massachusetts  personal  income 
tax  purposes  in  the  same  percentage  of  the  day's  dividend 
as  the  actual  interest  accrued  on  Massachusetts  Municipal 
Obligations  on  that  day  bears  to  the  total  income  accrued 
on  that  day  by  that  Fund. 
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Based  on  the  foregoing/   it  is  ruled: 

1.  Shareholders  of  the  National  Fund  who  are  subject 
to  Massachusetts  income  taxation  under  Chapter  62  of  the  General 
Laws  will  not  be  required  to  include  in  their  Massachusetts 
gross  income  that  portion  of  their  "exempt-interest  dividends" 
(as  defined  in  Section  852(b)(5)(A)  of  the  Code)  which  the 
Fund  clearly  identifies,  in  the  manner  previously  described, 
as  directly  attributable  to  interest  earned  on  Massachusetts 
Municipal  Obligations,  the  interest  on  which  would  be  exempt 
from  Massachusetts  personal  income  taxation  if  received  directly 
by  such  shareholders. 

2.  Shareholders  of  the  Massachusetts  Fund  who  are  subject 
to  Massachusetts  income  taxation  under  Chapter  62  of  the  General 
Laws  will  not  be  required  to  include  in  their  Massachusetts 
gross  income  that  portion  of  their  "exempt-interest  dividends" 
(as  defined  in  Section  852(b)(5)(A)  of  the  Code)  which  the 
Fund  clearly  identifies,  in  the  manner  previously  described, 
as  directly  attributable  to  interest  earned  on  Massachusetts 
Municipal  Obligations,  the  intarest  on  which  would  be  exempt 
from  Massachusetts  personal  income  taxation  if  received  directly 
by  such  shareholders. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  inquire  about  the  Massachusetts  income  tax 
treatment  of  a  pension  received  by  a  retired  employee 
from  the  retirement  fund  of  the  Tennessee  Valley 
Authority  ( "TVA" ) .  The  employee  contributed  to  the 
retirement  fund. 

Massachusetts  General  Laws  Chapter  62,  Section 
2,  defines  Massachusetts  gross  income  as  federal  gross 
income  with  certain  modifications.  In  determining 
Massachusetts  gross  income  amounts  received  from  any 
contributory  annuity,  pension,  endowment  or  retirement 
fund  of  the  United  States  government  to  which  the 
employee  has  contributed  are  deducted  from  federal 
gross  income.  (G.L.  c.  62,  §  2(a)(2)(E)).  The  TVA 
was  created  in  193  3  and  is  an  agency  of  the  federal 
government.  Tennessee  Valley  Authority  v.  Kinzer , 
142  F.    2d  833 ,    837    ( 1944 ) . 

Based  on  the  foregoing  it  is  ruled  that  a  pension 
received  by  a  retired  employee  of  the  TVA,  to  which 
he  contributed,  is  not  subject  to  Massachusetts  income 
taxation . 


Very  truly  yours. 


Commie  jioner  of  Revenue 
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In  your  letter  of  July  11,  1983,  you  requested  rulings 
with  respect  to  the  Massachusetts  co-operative  bank  excise 
and  personal  income  tax  consequences  of  the  conversion  of 
the  ("Bank")        from  a 

state-chartered  co-operative  bank  in  mutual  form  to  a 
state-chartered  co-operative  bank  in  stock  form. 

For  co-operative  bank  excise  purposes,  the  Bank  uses 
the  accrual  method  of  accounting  and  its  taxable  year  ends 
April  30. 

The  Bank  was  formed  as  a  mutual  organization  to  engage 
in  the  co-operative  bank  business.  It  is  a  member  of,  and 
its  deposit  accounts  are  insured  in  full  up  to  the  legal 
maximum  by,  the  Co-operative  Central  Bank.  As  a  co-operative 
bank  in  mutual  form,  the  Bank  has  no  authorized  capital 
stock.  Instead,  the  proprietary  interest  in  the  Bank's 
reserves  and  undivided  profits  belongs  to  all  of  its  account 
holders.  Deposit  accounts  include  withdrawable  or  repurchase 
shares,  investment  certificates,  deposits  or  other  savings 
accounts  (not  including  repurchase  agreements).  An  account 
holder  in  the  Bank  is  entitled  to  interest  on  his  account 
balance  that  is  declared  and  paid  by  the  Bank.  In  addition, 
each  account  holder  has  an  intangible  ownership  interest 
in  the  net  proceeds  on  liquidation  of  the  Bank  equal  to 
the  proportion  which  his  deposit  account  balance  bears  to 
the  aggregate  deposit  account  balances  of  all  Bank  account 
holders.  However,  liquidation  of  the  Bank  requires  approval 
by  the  Commissioner  of  Banks  of  the  Commonwealth  of 
Massachusetts  ("Bank  Commissioner"),  who  rarely,  if  ever, 
approves  liquidation  of  a  solvent  co-operative  bank.  Only 
account  holders  are  shareholders  of  the  Bank,  and  each  account 
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holder  has  one  vote.  All  of  the  interests  of  an  account 
holder  cease  when  he  closes  his  account  with  the  Bank. 

In  order  to  stimulate  future  growth  and  expansion  of 
the  Bank's  deposit,  lending  and  other  activities  through 
the  raising  of  additional  capital,  the  Board  of  Directors 
of  the  Bank  has  approved  the  conversion  of  the  Bank  into 
a  Massachusetts-chartered  co-operative  bank  in  stock  form 
("Converted  Bank")  pursuant  to  a  plan  of  conversion  ("Plan"). 
The  Plan  is  subject  to  amendment  to  assure  compliance  with 
the  conversion  regulations  of  the  Bank  Commissioner.  (See 
209  CMR  §  33.00  et  seq.  )  The  conversion  of  the  Bank  into 
the  Converted  Bank  is  subject  to  the  approval  of  the  Bank 
Commissioner  in  accordance  with  his  rules  and  regulations 
and  the  affirmative  vote  of  more  than  two-thirds  of  the 
Bank's  shareholders  present  and  voting  at  a  special  meeting 
called  for  such  purpose. 

Under  the  Plan,  the  Bank  will  issue  shares  of  $1.00 
par  value  voting  common  stock.  The  aggregate  purchase  price 
at  which  all  such  shares  will  be  offered  and  sold  will  be 
equal  to  the  estimated  pro  forma  market  value  of  the  Bank, 
based  upon  an  independent  appraisal.  All  such  shares  will 
be  issued  and  sold  at  a  uniform  price  per  share.  The  common 
stock  will  first  be  offered  to  qualifying  purchasers  pursuant 
to  nontransferable  subscription  rights.  These  rights  will 
be  offered  without  compensation  therefor  first  to  persons 
(including  directors,  officers  and  their  associates)  who 
held  qualifying  deposits  accounts  equal  to  $50  or  more 
("Qualifying  Deposits")  on  March  31,  1983  ("Eligibility 
Record  Date").  Any  shares  available  after  such  persons 
("Eligible  Account  Holders")  have  exercised  their  rights 
will  thereafter  be  sold  at  the  same  offering  price  in  a 
f irm-comiritment  underwritten  public  offering. 

After  the  Bank  converts  itself  to  the  Converted  Bank, 
all  voting  rights  not  attributable  to  the  common  stock  will 
expire.  A  liquidation  account  will  be  established  in  an 
amount  equal  to  the  net  worth  of  the  Bank  as  set  forth  in 
its  latest  consolidated  statement  of  financial  condition 
contained  in  the  final  offering  circular  respecting  the 
offering  of  the  common  stock.  While  the  establishment  of 
the  liquidation  account  will  not  operate  to  restrict  the 
Converted  Bank's  use  of  its  net  worth,  each  Eligible  Account 
Holder  who  had  a  Qualifying  Deposit  on  the  Eligibility  Record 
Date  will  have  a  contingent  creditor  interest  in  a  portion 
of     the     liquidation     account     balance.       This     interest  will 
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constitute  a  right  to  receive  an  amount  representing  the 
Eligible  Account  Holder's  interest  in  such  net  worth  of 
the  Bank  before  any  liquidation  distribution  can  be  made 
with  respect  to  the  common  stock.  An  interest  in  the 
liquidation  account  will  never  be  increased.  It  will, 
however,  be  decreased  as  of  any  April  30  after  the  Eligibility 
Record  Date  to  reflect  withdrawals  from  the  Eligible  Account 
Holder ' s  account  that  reduce  the  amount  therein  as  of  any 
such  April  30  below  the  amount  in  such  account  as  of  the 
Eligibility  Record  Date  or  any  other  April  30. 

The  conversion  will  not  interrupt  the  business  of  the 
Bank,  and  its  business  will  continue  as  usual.  Upon  the 
conversion,  each  account  holder  will  receive  without  payment 
a  deposit  account  or  accounts  in  the  Converted  Bank  equivalent 
in  amount,  interest  rate,  maturity  and  terms  (other  than 
with  respect  to  liquidation  and  voting  rights)  to  his  deposit 
account(s)  in  the  Bank  immediately  prior  to  the  conversion. 
All  loans  of  the  Bank  will  remain  unchanged  and  will  retain 
the  same  characteristics  after  the  conversion.  The  Converted 
Bank  will  continue  its  membership  in,  and  its  deposit  accounts 
will  continue  to  be  insured  in  full  up  to  the  legal  maximum 
by,  the  Co-operative  Central  Bank.  The  Converted  Bank 
will  also  remain  subject  to  the  regulatory  authority  of 
the  Bank  Commissioner. 

The  Bank  represents  that  the  following  federal  income 
tax  consequences  will  obtain  as  a  result  of  the  proposed 
transaction: 

(1)  The  change  in  the  form  of  operation  of  the  Bank 
from  a  state-chartered  co-operative  bank  in  mutual  form 
to  a  state-chartered  co-operative  bank  in  stock  form  will 
constitute  a  reorganization  within  the  meaning  of  Section 
368(a)(1)(F)  of  the  Internal  Revenue  Code  ("Code"  or  "IRC"). 
No  gain  or  loss  will  be  recognized  by  the  Bank  or  the 
Converted  Bank  as  a  result  of  the  conversion.  The  Bank 
and  the  Converted  Bank  will  each  be  "a  party  to  a 
reorganization"  within  the  meaning  of  Section  368(b)  of 
the  Code.     (See  Rev.  Rul.   80-105,   1980-2  C.B.  78). 

(2)  No  gain  or  loss  will  be  recognized  by  the  Converted 
Bank  on  the  receipt  of  money  in  exchange  for  shares  of  the 
common  stock.      (I.R.C.   §  1032). 
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(3)  The  basis  of  the  assets  of  the  Bark  in  the  hands 
of  the  Converted  Bank  will  be  the  same  as  the  basis  of  such 
assets  in  the  hands  of  the  Bank  immediately  prior  to  the 
conversion.     (I.R.C.  §  362(b)). 

(4)  The  holding  period  of  the  assets  of  the  Bank  to 
be  received  by  the  Converted  Bank  will  include  the  period 
-uring  which  the  Bank  held  the  assets  before  the  conversion. 
(I.R.C.   §  1223  (  2) )  . 

(5)  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  constructive  issuance 
to  them  of  deposit  accounts  in  the  Converted  Bank  in  the 
same  dollar  amount  as  their  deposit  accounts  in  the  Bank 
plus  interests  in  the  liquidation  account  of  the  Converted 
Bank  in  constructive  exchange  for  their  deposit  accounts 
in  the  Bank.     (I.R.C.   S  3  54(a)). 

(6)  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  distribution  to  them 
of  nontransferable  subscription  rights  to  purchase  shares 
of  the  common  stock.     (I.R.C.  §  305(a)  and  (d)(1)). 

(7)  No  taxable  income  will  be  realized  by  the  Eligible 
Account  Holders  of  the  Bank  as  a  result  of  the  exercise 
of  the  nontransferable  subscription  rights.  (See  Rev.  Rul. 
56-572,    1956-2  C.B.    182 ) . 

(8)  The  basis  of  the  deposit  accounts  in  the  Converted 
Bank  constructively  received  by  the  Bank's  account  holders 
will  be  the  same  as  the  basis  of  their  deposit  accounts 
in  the  Bank  constructively  surrendered  in  exchange  therefor. 
The  basis  of  the  interests  in  the  liquidation  account  of 
the  Converted  Bank  to  be  received  by  the  Eligible  Account 
Holders  of  the  Bank  will  be  zero.     (See  I.R.C.  §  358). 

(9)  The  basis  of  the  nontransferable  subscription 
rights  will  be  zero.  (I.R.C.  §  307(b)(1),  Treas.  Reg.  § 
1.  307-1  and  2).  The  basis  of  the  Conversion  Stock  will 
be  the  purchase  price  thereof.  (I.R.C.  §  1012).  The  holding 
period  of  the  common  stock  will  commence  on  the  exercise 
of  the  subscription  rights.      (I.R.C.   §  1223(6)). 
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Individual  residents  of  Massachusetts  are  •  subject  to 
income  taxation  under  General  Laws  Chapter  62  on  their 
Massachusetts  gross  income  less  certain  deductions  and 
exemptions.  An  individual's  Massachusetts  gross  income 
is  federal  gross  income  with  certain  modifications  not 
relevant  here.   (G.L.  c.  62,  S  2(a)). 

The  Bank  is  subject  to  taxation  under  General  Laws 
Chapter  63,  Section  11. 

Based  upon  the  foregoing,  it  is  ruled: 

1.  The  Converted  Bank  will  continue  to  be  subject 
to  General  Laws  Chapter  63,   Section  11. 

2.  Under  General  Laws  Chapter  63,  Section  11,  the 
Bank  and  the  Converted  Bank  will  be  treated  as  the  same 
co-operative  bank  and  as  if  the  conversion  had  not  occurred; 
and  .  . 

(a)  the  part  of  the  current  taxable  year  of  the  Bank 
before  the  conversion  and  the  part  of  the  current  taxable 
year  of  the  Converted  Bank  after  the  conversion  will 
constitute  a  single  taxable  year  of  the  Converted  Bank; 

(b)  the  Converted  Bank  will  succeed  to  and  take  into 
account  the  net  operating  income  of  the  Bank  as  of  the  date 
of  the  conversion; 

(c)  the  Converted  Bank's  basis  in  its  assets,,  holding 
periods,  depreciation  and  eunortization  will  be  calculated 
as  if  the  Bank  and  the  Converted  Bank  were  the  same 
co-operative  bank  and  as  if  the  conversion  had  not  occurred; 

(d)  the  creation  of  the  liquidation  account  on  the 
records  of  the  Converted  Bank  will  have  no  effect  upon  either 
the  Bank  or  the  Converted  Bank's  net  operating  income; 

(e)  for  the  current  taxable  year,  the  Converted  Bank 
can  claim  as  a  credit  any  estimated  tax  under  Section  11 
paid  by  the  Bank  prior  to  the  conversion;  and 
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(f)      the    deposits,  real    estate    and    mortgage    loans  of 

the    Converted    Bank    will  be    calculated    as    if    the    Bank  and 

the    Converted    Bark    were  the    same    co-operative    bank    and  as 

if  the  conversion  had  not  occurred. 

3.  No  gross  income,  gain  or  loss  will  be  realized 
by  either  the  Bank  or  the  Converted  Bank*  as  a  result  of 
the  conversion. 

4.  No  gross  income,  gain  or  loss  will  be  realized 
by  either  the  Bank  or  the  Converted  Bank  on  the  receipt 
of  money  or  other  consideration  in  exchange  for  shares  of 
comiTon  stock. 


5.  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  constructive  issuance 
to  them  of  deposit  accounts  in  the  Converted  Bank  in  the 
same  dollar  amount  as  their  deposit  accounts  in  the  Bank 
plus  interests  in  the  liquidation  account  of  the  Converted 
Bank  in  constructive  exchange  '  for  their  deposit  accounts 
in  the  Bank.  No  gain  or  loss  will  be  recognized  by  the 
account  holders  of  the  Bank  who  are  not  Eligible  Account 
Holders  on  the  constructive  issuance  to  them  of  deposit 
accounts  in  the  Converted  Bark  in  the  same  dollar  amount 
as  their  deposit  accounts  in  the  Bank  in  constructive  exchange 
for  their  deposit  accounts  in  the  Bank. 

6.  No  gain  or  loss  will  be  reccgnized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  distribution  to  them 
of  nontransferable  subscription  rights  to  purchase  shares 
of  common  stock. 


7.  No  taxable  income  will  be  realized  by  the  Eligible 
Account  Holders  of  the  Bank  as  a  result  of  the  exercise 
of  the  nontransferable  subscription  rights. 


8.  The  basis  of  the  deposit  accounts  in  the  Converted 
Bank  constructively  received  by  the  Bank's  account  holders 
will  be  the  same  as  the  basis  of  their  deposit  accounts 
in  the  Bank  constructively  surrendered  in  exchange  therefor. 
The  basis  of  the  interests  in  the  liquidation  account  of 
the  Converted  Bank  to  be  received  by  the  Eligible  Account 
Holders  of  the  Bank  will  be  zero. 
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9.     The   basis  of  the  nontransferable  subscripti< 
|will    be    zero.      The    basis    of    the    conversion  stock 
the    purchase     price     thereof.       The     holding  period 
conversion     stock     will     cominence     on     the  exercise 
subscription  rights. 


will  be 
of  the 
of  the 


Very  truly  yours, 


ioner  of  Revenue 
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( "Company" )  is  a  contractor  whose 
business  consists  of  clearing  land  of  debris  and  selling 
cement  and  concrete,  sand,  stone,  gravel,  loam  and  fill.  You 
ask  how  the  sales  tax  applies  to -the  Company's  activities  in 
the  situations  described  below. 

1.  A  customer  places  an  order  with  the  Company  for  a 
load  of  sand,  stone,  gravel,  loam  or  fill.  The  Company  trucks 
the  material  to  the  customer's  premises.  On  its  bill  to  the 
customer,  the  Company  sets  forth  a  separate  charge  for  the 
trucking.  It  is  assumed  for  purposes  of  this  ruling  that  this 
separate  charge  is  set  in  good  faith. 

The  sales  price  of  tangible  personal  property  on  which 
the  sales  tax  is  based  generally  is  the  total  amount  charged 
by  the  vendor  (G.L.  c.  64H,  §  1(14)).  However, 
separately-stated  charges  for  transportation  of  property  that 
takes  place  after  its  sale  are  excluded  from  the  sales  price 
(G.L.  c.   64H,   §  1( 14 ) (c) (v) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charge  for  the  material  is  subject  to  the  sales  tax,  but  its 
separately-stated  charge  for  trucking  the  material  is  not 
subject  to  tax  if  it  is  set  in  good  faith. 

2.  A  customer  places  an  order  with  the  Company  for  a 
certain  number  of  yards  of  cement.  The  Company  bills  the 
customer  at  a  fixed  rate  per  yard  of  cement. 
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It  is  ruled  that  the  Company's  charge  for  the  cement  is 
subject  to  the  sales  tax. 

3.  The  Company  provides  materials  or  heavy  equipment 
for  work  undertaken  for  the  federal  government,  the 
Commonwealth  of  Massachusetts,  or  a  municipality. 

General  Laws  Chapter  64H,  Section  6(d)  provides  an 
exemption  from  the  sales  tax  for  sales  to  the  United  States, 
the  Commonwealth  or  any  political  subdivision  thereof,  or 
their  respective  agencies. 

General  Laws  Chapter  64H,  Section  6(f)  exempts  from  tax 
sales  of  building  materials  and  supplies  to  be  used  in  the 
construction,  reconstruction,  alteration,  remodeling  or  repair 
lof  any  building,  structure,  public  highway,  bridge  or  other 
public  work  owned  by  or  held  in  trust  for  the  benefit  of  the 
United  States,  the  Commonwealth  of  Massachusetts  or  any 
political  subdivision  thereof,  or  their  respective  agencies, 
and  used  exclusively  for  public  purposes,  so  long  as  the 
jgovernmental  body  or  agency  has  first  obtained  a  certificate 
Ifrom  the  Commissioner  stating  that  it  is  entitled  to  such 
iexemption  (Form  ST-2)  and  the  vendor  keeps  a  record  for  each 
Isale  describing  the  item  or  items  sold  and  setting  forth  the 
Isales  price  for  each  item,  the  name  and  address  of  the 
ipurchaser,  the  date  of  the  sale,  and  the  number  of  the 
certificate  of  exemption  ( see  Division  8(f)  of  the  Department 
of  Revenue's  Record  Retention  Regulation  (830  CMR  62C.24)). 
"Building  materials  and  supplies"  is  defined  in  Section  6(f) 
as  including  "all  materials  and  supplies  consumed,  employed 
or  expended  in  the  construction,  reconstruction,  alteration, 
|remodeling  or  repair  [of  the  public  work],  as  well  as  such 
materials  and  supplies  physically  incorporated  therein."  It 
ialso  includes  rental  charges  for  construction  vehicles, 
equipment  and  machinery  rented  specifically  for  use  on  the 
site  of  a  tax  exempt  project  or  while  being  used  exclusively 
for  the  transportation  of  materials  for  any  tax  exempt 
project . 

Accordingly,  sales  directly  to  the  United  States,  the 
Commonwealth  or  any  of  its  political  subdivisions  or  to  their 
agencies  are  exempt,  as  are  sales  coming  within  Section  6(f), 
supra .  Other  sales  or  leases  of  tangible  personal  property 
tor  use  in  government  projects  are  subject  to  the  sales  tax. 
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4.  The  Company  uses  heavy  equipment  to  clear  land  of 
debris  for  a  customer.  You  state  that  the  Company's  employees 
are  not  directed  or  controlled  in  the  work  by  the  customer. 
In  some  cases  the  Company  charges  at  an  hourly  rate;  in 
others,  it  establishes  a  contract  price  before  the  work  is 
done. 

"Sale"  is  defined  for  sales  tax  purposes  as  including 
any  transfer  of  title  or  possession,  or  both,  exchange, 
barter,  lease,  rental,  conditional  or  otherwise,  of  tangible 
personal  property  for  a  consideration,  in  any  manner  or  by 
any  means  whatsoever  (G.L.  c.  64H,  §  1(12) (a)).  Personal 
service  transactions  which  involve  no  sale  of  tangible 
personal  property  are  not  subject  to  the  sales  tax  (G.L.  c. 
64H,   §  1(13) (c) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  clearing  land  of  debris  are  not  subject  to  the 
sales  tax  where  the  customer  does  not  direct  or  control  the 
Company's  employees  in  the  operation  of  the  equipment. 
However,  where  the  Company  charges  its  customer  on  an  hourly 
or  other  periodic  basis,  it  will  be  presumed  that  the 
transaction  is  a  taxable  lease  or  rental  of  equipment.  To 
overcome  this  presumption,  the  Company  must  maintain  records 
sufficient  to  establish  that  the  equipment  used  was  not  under 
the  control  or  direction  of  the  customer. 

5.  The  Company  agrees  to  clear  land  of  debris  for  a 
customer,  using  a  loader  and  a  truck.  You  state  that  the 
customer  directs  and  controls  the  Company's  employees  in  the 
operation  of  the  loader  but  not  the  truck,  which  is  used  to 
haul  off  the  debris.  The  Company  bills  the  customer 
separately,  at  hourly  rates,  for  the  trucking,  the  loader, 
and  the  loader  operator's  labor.  It  is  assumed  that  these 
separate  charges  are  set  in  good  faith. 

Based  on  the  authorities  cited  in  Question  (4),  it  is 
ruled  that  the  Company's  charge  for  the  loader  is  subject  to 
tax  as  a  lease  or  rental  of  equipment;  the  Company's  charge 
for  the  loader  operator's  labor  is  not  subject  to  tax  if  it 
is  set  in  good  faith. 
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The  Company's  charge  for  the  trucking  is  not  subject  to 
tax  if  the  customer  does  not  direct  or  control  the  Company's 
employees  in  the  operation  of  the  truck.  However,  since  the 
Company  charges  its  customer  for  the  trucking  on  an  hourly 
basis,  it  will  be  presumed  that  the  transaction  is  a  taxable 
lease  or  rental  of  the  truck.  To  overcome  this  presumption, 
the  Company  must  maintain  records  sufficient  to  establish  that 
the  truck  was  not  under  the  control  or  direction  of  the 
customer. 


Very  truly  yours. 


lAJ: JXD:mf 


Commiasioner  of  Revenue 


LR  83-62 


fftA  A.  Jackson 

CoMMiasiONCR 
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Company  manufactures 
a  non-prescription  dental   rinse  used  to  reduce  cavities. 
It    is    not    a    mouthwash.      You    ask   whether    it    is  exempt 
from  the  Massachusetts  sales  and  use  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section 
6(1)  exempts  from  the  sales  tax  sales  of  medicine  on 
prescriptions  of  registered  physicians.  There  is  no 
exemption  for  sales  of  non-prescription  drugs,  or  health 
or  hygienic  supplies. 

Based  on  the  foregoing  it  is  ruled  that  sales  of 
[dental  rinse]  are  subject  to  the  sales  and  use  tax. 


Very  truly  yours, 
CommiJs  sioner  of  Revenue 


lAJ  :  MTD :  mf 
LR  83-63 


In*  A*  Jackson 

COMM I  mm  I ONKR 


m  %umLJf^         ^cUoK  oim 
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(•Company")  operates  several  retail 
department  stores  in  Massachusetts ►  It  contracts  with 
printers  for  the  printing  of  advertising  circulcurs  that  are 
inserted  into  newspapers.  The  names  of  the  newspapers  in 
which  the  circulars  aure  inserted  are  printed  on  .  the 
circulars ►  You  inquire  whether  such,  identification  of  the 
newspapers  on  the  ci^rculars  is  a  prerecpiisite  to  their 
exemption  from  the  sales  tax. 

You  state  that  the  Compcuiy  also  engages  printers  to 
print  advertising  circulaurs  that  are  distributed  directly 
to  homes r  rather  than  inserted  into  newspapers. 

General  Laws  Chapter  64H,  Section  6(m)  sets  forth  em 
exemption  from  the  sales  tax  for  sales  of  newspapers.  In 
Sears r  Roebuck  &  Co.  v.  State  Tax  Commission ^  370  Mass.  127 
(1976) ,  the  Supreme  Judicial  Court  held  that  this  exemption 
applies  to  purchases  by  a  retailer  of  advertising  supplements 
from  a  printer  for  insertion  into  newspapers. 

Based  on  the  foregoing,  it  is  ruled  that  the  sale  by 
a  printer  of  . advertising  circulars  for  insertion  into 
newspapers  is  exempt  from  the  sales  t2uc  whether  or  not  the 
neunes  of  the  newspapers  in  which  the  circulaurs  are  inserted 
eure  printed  on  the  circulars. 
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The  Company  must  pay  the  sales  tax  on  its  purchases  of 
advertising  circulars  that  sure  not  supplements  to  newspapers r 
and  it  must  maintain  records  sufficient  to  establish  which 
of  its  purchases  of  printed  material  are  tsixable  emd  which 
are  exempt. 


lAJ: JXD:mf 


Commissioner  of  Revenue 
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NA  A.  JaCKSOM 
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You  inquire  whether  the  sale  or  lease  of  certain  oxygen 
equipments  is  subject  to  the  sales,  tax.  The  equipment 
includes  £ul  oxygen  concentrator  and  an  eunbulatory  oxygen 
system  with  oxygen  cylinders The  equipment  has  been 
prescribed  by  a  physician  for  a  person  who  suffers  from 
advcinced  pulmonary  emphysema » 

General  Laws  Chapter  64Hr  Section  6(1)  provides  that 
the  sales  tax  does  not  apply  to; 

[s Tales  of  medicine ».^on  prescriptions  of 
registered  physicians. ;  sales  of  oxygen, 
blood  or  blood  plasma;  sales  of  artificial 
devices  individually  designed ^  constructed 
or  altered  solely  for  the  use  of  a 
particular  crippled  person  so  as  to  become 
a  brace,  support,  supplement r  correction 
or  substitute  for  the  bodily  stinicture 
including  the  extremities  of  the 
individual;  [and]  sales  of  artificial 
limbs,  artificial  eyes,  hearing  aids,  and 
other  equipment  worn  as  a  correction  or 
substitute  for  any  functioning  portion  of 
the  body ...  * 
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Based  on  the  foregoing r  it  ia  ruled  that  while  sales 
of  therapeutic  oxygen  are  exempt,  the  sale  or  lease  of  the 
oxygen  equipment  is  subject  to  tax. 

Very  truly  yours. 


Commissioner  of  Revenue 

IAJ:JXD:mf 


LR  83-65 


COMMISSIONKM  / 


July  25,  1983 


In  your  letter  of  June  20,  1983  you  request  certain  rulings  relative  to 
the  taxation  of  the 

( "Trust" ) . 

The  Trust's  Sponsor  is  a  New  York  corporation  registered  to  do  business 
in  the  Commonwealth  as  a  foreign  corporation.    The  Sponsor  has  its  principal 
office  in  New  York  City  and  numerous  other  offices  throughout  the  United 
States  and  overseas.    The  Trustee  is  a  New  York  bank  with  its  principal 
place  of  business  in  New  York  City.    The  Trust  Agreement  will  be  executed 
and  delivered  in  New  York.    All  activities  of  the  Trust  will  be  conducted 
in  New  York,  its  assets  will  be  located  in  New  York,  and  its  distributions 
to  Unitholders  will  be  made  from  New  York.    The  Trust  will  have  no  office 
in  Massachusetts. 

The  Trust  will  be  comprised  of  interest-bearing  bonds  of  governmental 
entities  located  in  Massachusetts  ("Bonds").    All  of  the  interest  received 
on  these  Bonds  will,  in  the  opinion  of  counsel  for  the  issuing  governmental 
authorities,  be  exempt  under  existing  law  from  both  federal  and  Massachu- 
setts income  taxes.    The  Bonds  deposited  in  the  Trust  by  the  Sponsor  will 
have  been  purchased  by  the  Sponsor  from  the  portfolio  of  a  Massachusetts 
mutual  savings  bank  ("Bank"),  which  will  have  acquired  the  Bonds  in  the 
ordinary  course  of  its  business.     The  Bank  will  unconditionally  guarantee 
payment  of  principal,  premium,  if  any,  and  interest  on  all  Bonds  in  the 
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Trust  and  will   agree   to  repurchase  the  Bonds   from  the  Trust  under 
certain  circumstances.      The  Bank  will   secure  its  guarantee  and 
repurchase  commitments   to  the  Trust  by  pledging  for  the  benefit  of 
the  Trust  certain  securities   issued,   guaranteed,   or  insured  by  the 
United  States  government  or   its  agencies  or  instrumentalities. 

Each  Unit  of  the  Trust  will   represent  an  undivided  fractional 
interest   in  the  principal   and  net   income  of  the  Trust.  Units 
which  the  Sponsor   receives  as  a  result  of  depositing  assets  in  the 
Trust  will   be  offered  and  sold  in  Massachusetts  and  several 
neighboring   States.      Following   the   initial   public   offering  period, 
the  Sponsor   intends   to  maintain  a  market   for  the  Units  of  the 
Jrust  and  to  offer  to  purchase  the  Units  at  prices  based  on  the 
aggregate  offering  price  of   the   Bonds  per  unit.  Amounts 
representing  interest   for  federal   income  tax  purposes  and 
principal   received  by   the  Trust  will  be  distributed  monthly. 

The  powers  of  the  Trustee  to  deal  with  the  Bonds  once 
deposited  are  strictly   limited  by  the  terms  of  the  Trust 
Agreement.     Except   in  connection  with  certain  offers  to  refund  or 
refinance  any  of   the  Bonds,    the  acquisition  by  the  Trust  of  any 
securities  other  than  the  Bonds   initially  deposited   is  prohibited. 
The  Sponsor  may  direct   the  Trustee   to  dispose  of   the  Bonds   in  the 
event  of  default  or  other  adverse  contingencies  and  must  specify 
which  Bonds  are   to  be   sold   in  the  event  the  Trust  must   sell  Bonds 
to   raise   cash   to   satisfy   redemption  requirements. 

The  Trust  may  be  amended  by  the  Trustee  and  the  Sponsor 
without   the  consent  of  tlie  Unitholders  only  to  cure  an  ambiguity, 
to  correct  or   supplement  any  provision  which  may  be  defective  or 
inconsistent,    or   to  make  such  provisions  as  will  not  adversely 
affect  the   interest  of   the  Unitholders. 

The  Trust  will   terminate  upon   the  maturity,    redemption,  sale, 
or  other  disposition  of  the   last  Bond  held   in  the  Trust  or  when 
the  principal  amount  of   Bonds   held  in  the  Trust  as   shown  by  any 
valuation  is   less   than  an  amount  specified   in  the  Trust  Agreement. 
If  the  principal   amount  of  the  Bonds  held  in  the  Trust  as  shown  by 
any  evaluation   is   less   than  an  optional  amount   specified  in  the 
Trust  Agreement,    the  Trustee  may  in  its  discretion  and  will,  when 
directed   by   the   Sponsor,    terminate   the  Trust.      The   Trust  may  be 
terminated   at  any   time   by   the  written   consent   of   100%   of  the 
Unitholders.      In  no  event  will   the  Trust   terminate  later  than  the 
date  specified  in   the  Trust  Agreement. 

For  Federal    income   tax  purposes,    in   the  opinion  of  counsel 
for  the  Sponsor,    the  Trust   is   not  an  association  taxable  as  a 
corporation;    interest   on   the   Bonds   which   is   exempt   from  federal 
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income   tax  under  the   Internal  Revenue  Code  of   1954    (the  "Code") 
when  received  by  the  Trust  will   retain  its   status  as  tax-exempt 
interest  to  the  Unitholders;    each  Unitholder  will  be  considered 
the  owner  of  a  pro  rata  portion  of  the  Trust  under  Section  676(a) 
of  the  Code,   will  be  considered  as  a  pro  rata  owner  of  each  Bond 
held  in  the  Trust,   will   be  considered  to  have   received  his 
pro  rata  share  of  Bond  interest  when  it   is   received  by  the  Trust, 
and  will  have  a  taxable  event  when  the  Trust  disposes  of  a  Bond 
(whether  by  sale,    exchange,    redemption,   or  payment  at  maturity)  or 
when  the  Unitholder  redeems  or  sells  his  Units. 

Based  on  the   foregoing,    it  is  ruled: 

1.  For  Massachusetts   income  tax  purposes,    the  Trust  will  be 
treated  as  a  corporate  trust  under  Section  8  of  Chapter  62  of  the 
Massachusetts  General   Laws  and  not  as  a  grantor  trust  under 
Section  10(e)    of  Chapter  62  of  the  General  Laws. 

2.  The  proposed  activities  of   the  Trust  do  not  constitute 
doing  business   in  Massachusetts  within  the  meaning  of  Section  8  of 
Chapter  62  of  the  General   Laws;   therefore  the  Trust  will  not  be 
subject  to  Massachusetts   income  taxation  under  Chapter  62. 

3.  Unitholders  who  are  subject  to  Massachusetts  income 
taxation  under  Chapter  62  will  not  be   required  to  include 
dividends   received   from  the  Trust   in  their  Massachusetts  gross 
income  to   the  extent  that  such  dividends   represent  tax-exempt 
interest   for   federal   income  tax  purposes   received  by  the  Trust  on 
obligations   issued  by  Massachusetts,    its  counties,  municipalities, 
authorities,    political   subdivisions  or  instrumentalities.  Any 
undistributed  earnings  of  the  Trust  will  not  be  attributed  to 
Unitholders   for  Massachusetts   income  tax  purposes. 

4.  The  Trust's   capital   gains  and  capital   losses,  included 
in  the  Federal  gross   income  of  Unitholders  who  are  subject  to 
Massachusetts   income   taxation  under  General   Laws  Chapter  62,  will 
be  included  as   capital   gains   and  losses   in  the  Unitholders' 
Massachusetts  gross   income,    except  where  capital   gain  is 
specifically  exempted   from  income   taxation  under  the  Massachusetts 
statute  authorizing  issuance  of   the  obligations  held  by  the  Trust. 

5.  Gains   and   losses   realized  upon   sale  or   redemption  of 
Units  by  Unitholders  who  are  subject  to  Massachusetts  income 
taxation  under  General   Laws  Chapter  62  will   be   includible  in  their 
Massachusetts   gross  income. 
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Nothing  in  this   ruling  is   to  be  construed  as   exempting  the 
Sponsor,    underwriters  or  broker-dealers,    who  may  be  doing  business 
in  the  Commonwealth,    from  Massachusetts  taxes. 


Very  truly  yours, 


Com 


lAJ :  JJW  rmf 


Revenue 


LR  83-66 


A.  Jackson 

COMMISSIONKR 


m  ^umiiU^  y^p^,  SScUmt 


July  25,  1983 


( "Company" )     is  a 

supplier  of  telephone  equipmen-t.  You  inquire  about  the 
application  of  the  Massachusetts  sales  emd  use  taxes  to 
the  Company's  agreements  with  its  customers.  The  agreements 
fall  into  the  following,  four  categories: 

(1)  Contracts  for  sale  of  telephone  equipment.  These 
contracts    include   warrauities    that^  the   Company   will    repair  - 
or    replace    defective    equipment    for    one.    year    after  the 
equipment  is  installed. 

(2)  Leases  of  equipment.  Under  the  leases,  the  Company 
undertakes  to  maintain  the  equipment  in  good  working  order, 
and  to  repair  or  replace  defective  parts  for  no  additional 
charge,  except  in  the  case  of  repairs  or  . replacements  made 
necessary  by  the  lessee's  negligence  or  improper  use. 

(3)  "Change  orders,"  that  is,  agreements  by  the  Company 
to  supply  equipment  in  addition  to  that  which  has  already 
been  sold  or  leased. 

(4)  Optional  agreements  for  maintenance  of  telephone 
equipment  that  has  been  sold  to  «  customer  by  the  Company. 
These  agreements  require  the  customer  to  make  periodic 
maintenamce  payments*  They  provide  that  the  Company  will 
not  charge  the  customer  for  parts  furnished  in  connection 
with  the  maintenance,  unless  the  maintenance  is  required 
because  of  the  fault  or  negligence  of  the  customer. 
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In  the  case  of  change  orders,  the  Company  states  separate 
charges  on  its  customer  invoices  for  equipment  and  iEor 
installation  IcUsor.  It  is  assumed  for  purposes  of  this 
ruling  that  these  separate  charges  are  set  in  good  faith » 

In  the  case  of  agreements  for  sale  or  lease  of-  equipment r 
the  Company  does  not  separately  state  any  installation 
charges . 

For  Massachusetts  sales  emd  use  tax  purposes,  "sale" 
includes  leases  and  rentals  (G.L.  c.  64H,  S  1(12) (a)). 

Professional  or  personal  service  transactions  which 
involve  no  sale  or  which  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made  are  not 
subject  to  the  sales  or  use  tax  (G.L.  c.  64H,  S  1(13)  (c)). 
On  the  other  hand.  Chapter  64H,  Section  (1) (14) (b) (i)  provides 
that  any  amount  paid  for  any  -  services  that  are  a  psLZt  of 
a  sale  of  tangible  personal  property  auce  included  in  the 
"sales  price"  of  the  property  to  which  the  tax  applies. 

The  sales  price  does  not  include  the  amount  charged 
for  labor  or  services  rendered  in  installing  the  property 
sold  (G.L.  c.  64H,  S  1(14) (c) (iii) ) . 

If  a  purchaser  of  tcmgible  personal  property  who  gives 
a  resale  certificate  >  makes  any  use  of  the  property  other 
than  retention,  demonstration  or  display  while  holding  it 
for  sale  in  the  regular  course  of  biusiness,  the  use  is  deemed 
a  retail  sale  by  the  purchaser,  and  the  cost  to  him  is  deemed 
the    gross    receipts    from    the    sale    (G.L.    c.    64H,    S  8(d)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Company's  charges  under  the  sale  and  lease 
agreements  are  subject  to  the  sales  or  use  tax» 

2.  nnder  the  Company's  change  order  agreements,  charges 
for  materials  are  subject  to  the  sales  or  use  tax. 
Separately-stated  installation  charges  under  such  agreements 
2ure  not  subject  to  the  sales  or  use  tax. 
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3.  The  Company's  periodic  charges  under  the  optional 
maintenance  agreements  are  not  subject  to  the  sales  or  use 
tauc.  However,  on  its  sales  and  use  tax  returns,  the  Company 
must  include  in  its  gross  receipts  the  cost  to  it  of  property 
it  uses  under  such  agreements. 

4.  The  Company  must  collect  the  sales  tax  when  it 
transfers  any  tangible  personal  property  under  the  lease 
2md  maintenance  agreements  for  a  separate  charge. 

Very  truly  yours, 

Conmisaioner  of  Revenue 
IAJ:JXD:mf  .  ^ 
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August  8,  1983. 


("Contractor")  purchases  modular 
homes  from  a  Vermont  manufacturer.  The  manufacturer  delivers 
each  home  in  two  sections  to  the  Contractor's  Massachusetts 
job  site,  and  places  it  on  a  foundation  erected  by  the 
Contractor.  The  Contractor  then  connects  the  plumbing  and 
electric  fixtures  of  the  homes,  finishes  the  shingling, 
siding  and  interior  trim,  and  otherwise  prepares  the  homes 
for  sale  to  its  customers. 

You  ask  who  is'  responsible  for  paying  the  tax  on  the 
Contractor's  purchase  of  the  homes,  and  whether  the 
manufacturer's  delivery  charges  are  part  of  the  sales  price 
of  the  homes  on  which  the  tax  is  based. 

You  state  that  the  manufacturer  of  the  homes  pays  a 
sales  tax  to  Vermont  on  its  purchases  of  materials  that 
become  part  of  the  homes.  You  also  inquire  whether 
Massachusetts  allows  a  credit  against  the  sales  tax  on  the 
Contractor's  purchase  of  the  homes  for  this  tax  paid  to 
Vermont  by  the  manufacturer. 

The  sales  and  use  taxes  are  imposed  with  respect  to 
sales  of  tangible  personal  property  (G.L.  c.  64H,  .  S  2;  G.L. 
c.  641,  S  2).  Sales  of  realty  are  not  subject  to  the  sales 
or  use  tax. 
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The  sales  price  of  property  on  which  the  sales  tax 
is  based  generally  is  the  total  amount  charged  by  the  vendor 
(G.L.  c.  64H,  S  1(14)).  In  determining  the  sales  price, 
no  ded.uction  may  be  taken  on  account  of  the  cost  of  materials 
used,  labor  or  service  cost,  interest  charges,  losses  or 
other  expenses,  but  separately-stated  transportation  charges; 
for  transportation  of  property  after  its  sale  are  excluded 
(G.L.  c.  64H,  S  1(14)  ) . 

General  Laws  Chapter  641,  Section  7(c)  provides  a 
qualified  exemption  from  the  use  tax  for  sales  upon  which 
the  purchaser  has  paid  a  tax  or  made  reimbursement  therefor 
to  a  vendor  or  retailer  under  the  laws  of  another  state. 
There  is  no  exemption  from  or  credit  against  the  Massachusetts 
sales  or  use  tax  for  taxes  that  a  vendor  has  paid  to  another 
state  on  his  purchases  of  materials  that  become  part  of 
the  property  he  sells. 

Based  on  the  facts  you  state,  the  modular  homes  are 
tangible  personal  property  at  the  time  they  are  sold  to 
the  Contractor.  Therefore,  the  Contractor's  purchases  of 
the  modular  homes  are  subject  to  the  sales  tax.  The  sales 
price  of  the  homes  on  which  the  tax  is  based  includes  any 
amount  broken  out  by  the  manufacturer  for  taxes  it  has  paid 
on  purchases  of  materials  that  become  part  of  the  homes; 
the  sales  price  does  not  include  separately-stated  delivery 
charges  set  in  good  faith. 

The  manufacturer  of  the  homes  must  register  as  a 
Massachusetts  vendor  and  pay  the  Massachusetts  sales  tax 
on  its  sales  of  homes  that  are  delivered  to  Massachusetts 
(G.L.  c.  64H,§§  1(5),  2,  7).  If  the  manufacturer  does  not 
collect  the  sales  tax  from  the  Contractor,  the  Contractor 
must  pay  a  Massachusetts  use  tax  with  respect  to  such  sales 
(G.L.  c.  641,  S  3). 


Very  truly  yoiirs. 


sioner  of  Revenue 
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You  represent  a  retired  school  teacher  who  intends  to 
roll  over  a  lump  sum  distribution,  that  she  will  receive  in 
1983  from  a  tax-sheltered  annuity  contract  ("TSA")  into  an 
individual  retirement  account  ( "IRA" ) .  You.  request  a  ruling 
concerning  the  Massachusetts  income  tax  consequences  of  this 
transaction. 

If  an  employee  of  a  public  school  system  (as  defined 
in  I.R.C..  §  170(b)  d")  (A)  (ii))  or  of  an  organization  exempt 
from  tax  under  Internal  Revenue  Code  ("Code")  Section  501(c)(3) 
receives  a  qualifying  distribution  from  an  annuity  contract 
purchased  by  his  employer  and  the  employee  tramsfers  the 
distribution  to  cin  individual  retirement  plan  or  to  certain 
annuity  contracts  within  60  days  of  receipt,  then  such 
distribution  (to  the  extent  transferred)  is  not  includible 
in  federal  gross  income  for  the  taxable  year  in  which  paid. 
(I.R.C.  S  403(b)(8)).  The  term  "qualifying  distribution" 
means  a  lump  sum  distribution  from  an  annuity  contract 
described  in  Code  Section  403(b)(1).     (I.R.C.  S  403 (b) (8 ) (B) ) . 

Massachusetts  gross  income  is  federal  gross  income  as 
defined  under  the  Internal  Revenue  Code  as  amended  on  February 
Ir  1983,  with  certain  modifications.  (G.L.  c.  62,  SS  1(c), 
2(a).  Code  Section  403(b)  excludes  from  the  federal  gross 
income  of  an  employee  of  a  public  school  system  or  an 
orgemization  exempt  from  tax  under  Code  Section  5Cl(c)(3) 
(Contributions  by  the  employer  toward  the  purchase  of  a  TSA. 
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CoxL't:ributlon&  to  a  TSA.  excluded  from  federal  gross  inccme 
under  Code  Sectloa  403'(b)  which,  are  made  pursuant  to  a  salary 
reduction,  agreement  smd-  which,  stre.  not  required,  under  a 
retirement.  progreLoi  of  the  employer  are  includible  in  the 
employee's  Mas  ^chu  setts  gross  income  in.  the-  years  the 
contributions  are  made*    (6»L»  c»  6Z^  S  2(a)(l)(D))v 

rncomft  from  a  TS&  or  from  an  individual  retirement  plan 
is  deductible  from  federaJL  gross  income  in  the  determination 
of  Massachusetts  gross,  income  until  thet  aggregate  amount 
deducted  equals  the  aggregate  amount  previously  included 
in  Massachusetts  gross  inccme^    (G^H.  c.  62^  S  2.(a)  (2)  (F) )  » 

Based  upon  the  foregoing^  it  is  rxiled  thatr 

(1)  The  rollover  by  a  retired  school  teacher  of  a  lump  sum 
distribution  that  she  will  receive  in  1981  from  a  TSA  into 
an  IRA  is  not  includible  in  her  Massachusetts  gross  income 
for  the  taxable  year  in  which  the  distribution  is  paid^ 
provided  the  distribution  is  excluded  from  her  federal  gross 
income. 

(2)  Distributions  from  the  IBA.  are  deductible  from  her  federal 
gross  income  in  the  determination,  of  Massachusetts  gross 
income  until  the  aggregate  amount  deducted  equals  the  aggregate 
amount  previously  included  in.  her  Massachusetts  grpss  income. 
Distributions  from  her  IRA  in  excess  ot  the  2mount  previously 
included  in  her  Massachusetts  gross  income  are  subject  to 
Massachusetts  income  taxation > 


Very  trul\t  yours  5 


ComnisBioner  of  Revenue 


lAJtVGSsmb 
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House  No.  6504  ("An  Act  Further  Regulating  the  Sale 
and  Repair  of  New  Motor  Vehicles")  would  require  motor  vehicle 
manufacturers  to  replace  a  new  motor  vehicle,  or  refund 
the  contract  price  to  the  purchaser,  if  the  vehicle  does 
not  conform  to  applicable  warramties  after  reasonable  attempts 
have  been  made  to  repair  it.  You  inquire  whether  the 
Commissioner  of  Revenue  is  required  to  return  the  sales 
tax  paid  on  a  new  motor  vehicle  sale,  where  the  vehicle 
is  subsequently  replaced  or  a  refund  of  the  contract  price 
is  made. 

House  No.  6504  does  not  call  for  any  additional  payment 
to  be  made  by  a  purchaser  to  a  manufacturer  as  consideration 
for  replacing  a  vehicle.  Where  a  refund  of  the  contract 
price  is  made  under  the  bill,  the  amount  of  the  refund  would 
be  determined  by  subtracting  from  the  full  contract  price 
a  reasonable  allowance  for  use.  This  allowance  would  be 
calculated  by  multiplying  the  total  contract  price  by  a 
fraction  having  as  its  denominator  100,000  and  its  numerator 
the  number  of  miles  that  the  vehicle  travelled  prior  to 
the  manufacturer's  acceptance  of  its  return. 
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House  No.  6504  also  provides i 

•In  those  instances  in  which  s  vehicle  is  replaced 
by  a  manufacturer  iinder  the  provisions  of  this 
section^  said  manufacturer  shall  reimburse  the 
consumer-  for-  any  fees  for  the  transfer  of 
registration  oir  any  Sctles  tax  incurred,  by  the 
consiimer  as  a  result  of  such  replacement. » .In 
those  instances  in  vrhich  a  refund  is  tendered 
under  the  provisions  of  this  section  r  the 
manufacturer  shall  also  reimburse  the  consumer- 
for  incidental  damages  including-  sales  tax.  *^'* 

The  *sales  price*  of  property  on  which  the  Massachusetts 
sales  tax  is  based  is  defined  as  "'the  total  amount  paid 
by  a  purchaser  to  a  vendor  as  consideration  for  a  retail 
sale,   valued  in  money  or  otherwise*  c.   64ff,   S  1(14)). 

General  Laws  Chapter  64E,  Section  l(14)(c)(ii)  states  that 
the  sales  price  does  not  include  the  amount  charged  for 
property  returned  by  purchasers,  to  vendors  upon  rescission 
of  contracts  of  sale^  when  the  entire  amounts  charged  therefor 
aure  refunded  either  in  cash  or  credit r  and  the  property 
is  retiirned  within  90  days  from^  the  date  of  sale. 

Where  a  trade-in  of  a  motoir  vehicle  is  received  by 
a  motor  vehicle  dealer-  who  is  a  registered  vendor the  sales 
tax  is  imposed  only  on  the  difference  between  the  sales 
price  of  the  motor  vehicle  purchased  and  the  ounount  of  the 
trade-in  allowance  (G.L.  c.  64H,.  S  26 )» 

Based  on  the  foregoing ^ 

1.  Where  a  motor  vehicle  is  replaced  for  no  additional 
consideration  r  and  the  seller  treats  the  replacement  as 
a  trade-in  of  the  returned  vehicle  on  the  sale  of  the 
replacement  vehicle,  the  purchaser  is  not  entitled  to  an 
abatement  of  the  tax  paid  on  the  sale  of  the  returned  vehicle, 
but  no  sales  tax  is  due  on  the  registration  of  the  replacement 
vehicle. 

2.  Where  a  motor  vehicle  is  replaced  for  no  additional 
consideration,  and  the  seller  treats  the  replacement  as 
a  rescission  of  the  sale  of  the  returned  vehicle,  the 
purchaser  is  entitled  to  an  abatement  -of  the  tauc  paid  on 
the    sale    of    the    returned    vehicle   only    if    the    vehicle  is 
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£inaXly  returned  within  9(T  days  f rom .  the  date  of  its  sale. 
In  this  case  the  purchaser  Tinust  pay  the  ^sales  tax-  on 
registering-  the  replacement  vehicle*-  whether  or  not  the 
first  vehicle  was^'  returned  within-  90:  days^^  the  sales,  tax 
is  imposed  on  the  entire  sales. .  price  of  the  replacement 
vehicle^  with  no  deduction,  for  &  trade-in  allowsuice* 

3»  Where  a  ma nuf atcturer  refunds  the  contract  price 
of  at,  motor  vehicle ^  the  purchaser  is  entitled  ta  ajt  aUaatement 
of  the  tax  paid  only  if  the  manufacturer  refunds  the  entire 
amount  charged  (with  no  allowauice  for  the  purchaser's  use 
of  the  vehicle)  and  the  vehicle  is  finally  returned  within 
9Q  days  from:  the  date  of  sale.- 


lAJ  tJXDzmf 
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Leasing   leases   trucks.      You  inquire 

about    the    application    of    the    Massachusetts    sales  tax  to 

your  purchase  of  oil,  grease  and  lubrication  for  use  in 
rental  vehicles. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  tax  on  sales  at  retail  of  tangible  personal  property  in 
the  Commonwealth.  A  lease  is  a  sale  for  sales  tax  purposes. 
(G.L.  c.  64H,  §  1(12)).  Sales  of  materials  which  become 
an  ingredient  or  component  part  of  tangible  personal  property 
to  be  sold  are  exempt  from  the  sales  tax.  (G.L.  c.  64H, 
S  6(r) ). 

Based  on  the  foregoing  it  is  ruled  that  the  purchase 
of    oil,    grease    and    lubrication    by  solely  for 

use  in  its  lease  vehicles  is  not  subject  to  sales  tax.  The 
enclosed  exempt  use  certificate  form  may  be  used  when  making 
such  exempt  purchases. 


Very  truly  yours, 
CommisfelLoner  of  Revenue 


very  iiruxy 
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This  is  in  reply  to  your  letter  of  August  19,  1983,  re- 
questing rulings  with  respect  to  the*  Massachusetts  income  tsLX 
treatment  of  the 

("Trust")  which  is  being  sponsored  by  the 
("Sponsor")  and  of  which  the  Bank 
will  be  trustee  ("Trustee"). 

The  Trust  will  be  a  unit  investment  trust  created  under  the 
laws  of  the  Commonwealth  of  Massachusetts  pursuant  to  a  Trust 
Agreement  ("Agreement")  between  the  Sponsor  2uid  the  Trustee. 
The  Trustee  is  a  national  banking  association  organized  suid  exist- 
ing under  the  laws  of  the  United  States  with  its  principal  office 
in  Boston,  Massachusetts. 

The  trust  will  be  organized  to  hold  securities  ( "Underlying 
Securities")  of  ("Compauiy") 
and  the  securities  of  subsidiaries  of  the  Compemy  to  be  distributed 
by  the  Compamy  in  accordance  with  a  judicially  approved  plan  of 
reorganization . 

Pursuant  to  an  exchange  offer  made  through  a  prospectus, 
sh2Lreholders  of  the  Company  may  tender  to  the  Sponsor  shares  of 
stock  of  the  Company  in  exchange  for  Units  ("Units")  of  beneficial 
interest  in  the  Trust.     The  Sponsor  will  deposit  such  tendered 
shaires  on  a  specified  initial  exchange  date  cmd  on  cartain  other 
specified  exchange  dates  in  the  exchange  period  which  currently 
is  expected  to  end  on  or  about  December  23,  1983.    The  Sponsor 
will  not  permit  10%  or  more  of  the  Units  issued  in  exchange  for 
Company  shares  during  the  exchange  period  to  be  issued  to 
residents  of  Massachusetts. 
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Cexi:i£±cate3  evidencing  ownership  o£  Units  will  be  retained 
by  the  Trustee  on  deposit  for  the  Unitholder's  account  cuid  will 
not  be  issued  unless  the  Spoz^sor  receives  a  written  request  from 
a  purchaser  to  have  certificates  issued.    Certificates  are 
transf ereable  by  presentation  and  surrender  to  the  Trustee  if 
properly  endorsed,  or  if  accompanied  by  a  written  instrument  of 
transfer. 

Prior  to  April  1,  1984,  the  Trust  will  pay  the  net  income 
from  any  dividend  received  on  the  Company  shares  in  the  Trust 
as  soon  as  possible  cifter  receipt.     Beginning  in  April,  1984, 
Unitholders  will  receive  monthly  income  distributions  from  the 
Trust.    Net  income  will  be  distributed  on  a  pro  rata  basis  to 
Unitholders  of  record.    The  Sponsor  intends  to  maintain  a  second- 
ary meurket  for  the  Units.    Even  if  such  a  market  is  not  maintained, 
a  Unitholder  will  be  ahle  to  dispose  of  his  Units  by  redemption. 

The  Trustee  will  perform  custodial,  transfer  and  disburse- 
ment agency,  record  keeping  cmd  reporting  duties  for  the  Trust. 
The  Trustee  will  have  little  discretion  in  the  performance  of 
its  duties.    Except  in  the  limited  circumstcinces  stated  below, 
the  Sponsor  may  not  alter  the  portfolio  of  the  Trust  by  the  purcha-«, 
sale  or  substitution  of  securities.    The  Sponsor  is  required  to 
instruct  the  Trustee  to  reject  any  offer  made  by  an  issuer  of  any 
of  the  Underlying  Securities  to  issue  new  securities  in  exchange 
for  the  Underlying  Securities  pursuant  to  a  recapitalization  or 
reorganization,  except  that  the  Sponsor  may  instruct  the  Trustee 
to  accept  the  offer  or  to  take  other  action  if  (a)  there  has  been 
a  failure  of  the  issuer  to  declare  or  pay  an  anticipated  dividend 
or  (b)  in  the  opinion  of  the  Sponsor,  the  issuer  is  reasonaibly 
likely  to  fail  to  declare  or  pay  an  anticipated  divJjdend  in  the 
future . 

Underlying  Securities  may  be  sold  in  order  to  meet  redemption 
requirements  or  expenses.    Sec\irities  to  be  sold  for  such  purposes 
will  be  selected  so  as  to  maintain,  as  closely  as  practicable,  the 
proportionate  relationship  originally  existing  between  shaures  of 
the  Compemy  and  shares  of  stock  of  the  Company's  subsidiaries 
distributed  pursuant  to  the  plan  of  reorganization.    The  proceeds 
of  cuiy  sale  of  an  Underlying  Security  which  are  not  necessaury  to 
satisfy  redemptions  or  expenses  will  be  placed  in  the  Trust's 
capital  account  and  distributed  following  the  next  record  date  for 
distributions.     Underlying  Securities  may  also  be  soli  by  the 
Trustee,  upon  direction  by  the  Sponsor,  in  any  of  the  following 
events:     (a)  maurket  or  credit  factors  have  occurred  such  that, 
-  in  the  opinion  of  the  Sponsor,  there  is  a  serious  question  as  to 
the  fundamental  economic  viability  of  the  issuer,     (b)  there  has 
been  a  failure  of  the  issuer  to  decleure  or  pay  cui  anticipated 
dividend,  or  (c)  an  action  or  proceeding  has  been  instituted  in 
law  or  equity  seeking  to  restrain  or  enjoin  the  payment  of 
dividends  on  such  security. 
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The  Agreement  may  be  amended  by  the  Trustee  and  the  Sponsor 
without  the  consent  of  any  of  the  Unithollders  (1)  to  cure  any 
ambiguity  or  to.  correct  or  supplement  cuiy  provisions  which  may  be 
defective  or  inconsistent?   (2)  to  change  any  provision  thereof 
as  may  be  required  by  the  Securities  and  Exchange  Commission  or 
any  successor  governmental  agency;   (3)  to  add  or  change  any  pro- 
vision   thereof  as  may  be  necessary  or  advisaible  for  continuing 
qualification  of  the  Trust  as  a  "grantor  trust"  under  the  Code; 
or  (4)  to  make  such  provisions  as  will  not  adversely  affect  the 
interests  of  the  Unitholders  (as  determined  in  good  faith  by 
the  Sponsor  and  the  Trustee).     The  Agreement  may  also  be  amended 
in  amy  respect  by  the  Sponsor  and  the  Trustee,  or  any  of  the 
provisions  thereof  (other  than  the  mandatory  termination  date)  may 
be  waived,  with  the  consent  of  the  holders  of  50%  of  the  Units 
then  outstanding.    The  Agreement  may  not  be  amended  to  reduce  the 
percentage  interest  in  the  Trust  of  any  Unitholder  without  the 
consent  of  such  Unitholder  or  reduce  the  percentage  of  Units 
required  to  consent  to  any  such  amendment  or  waiver  without  the 
consent  of  all  Unitholders. 

The  Agreement  provides  that  the  Trust  will  terminate  upon 
the  sale  or  other  disposition  of  the  last  Underlying  Security 
held  in  the  Trust.     If  at  any  time  the  value  of  the  Trust  is  less 
than  4C%  of  the  aggregate  value  of  the  Company's  shares  deposited 
in  the  Trust  during  the  Exchange  Period,  the  Trustee  may,  in  its 
discretion,  and  must,  when  so  directed  by  the  Sponsor,  terminate 
thfe  Trust.     In  no  event  will  the  Trust  continue  beyond  the  speci- 
fied mandatory  termination  date. 

Counsel  for  the  Sponsor  will  render  an  opinion  that  for 
federal  income  tax  purposes  the  Trust  will  not  be  tcuced  as  a 
corporation  under  the  Internal  Revenue  Code  of  1954,  as  amended, 
("Code");  each  Unitholder  will  be  considered  as  the  owner  under 
Code  Section  676(a)  of  a  pro  rata  undivided  interest  in  all  of 
the  assets  of  the  Trust  represented  by  his  Units;  in  computing 
his  taxable  income  each  Unitholder  must  take  into  account,  in 
accordance  with  his  method  of  accounting,  his  pro  rata  shaire 
of  dividends,  interest,  and  proceeds  from  the  sale  of  assets  of 
the  Trust  and  his  pro  rata  share  of  the  Trust's  expenses;  a 
Unitholder's  pro  rata  share  of  dividends  received  by  the  Trust 
will  qualify  for  the  federal  $100/$200  dividends  received 
exclusion  for  individuals  and  the  85%  dividends  -  received 
deduction  for  corporations. 

Based  on  the  foregoing,  it  is  ruled: 

1.     The  Trust  will  be  a  "corporate  trust"^  as  defined  in 
General  Laws  Chapter  62,  Section  l(j),  taxable  in  accordance  with 
Section  8  thereof.     It  will  not  be  treated  as  a  grantor  trust  - 
under  General  Laws  Chapter  62,  Section  lQ(e) . 
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2.    The  adjusted  gross  income  of  the  Trust  will  be 
apportioned  to  Massachusetts  in  proportion  to  the  percentage 
which  the  number  of  Units  issued  to  Massachusetts  residents  in 
the  exchange  period  beeurs  to  the  totcLl  number  of  Units  issued 
in  the  exchange  period  pursuant  to  General  Laws  Chapter  62, 
Section  8(a),  and  Chapter  63,  Sections  38  and  42.    If  the  aifore 
said  percentage  of  Units  issued  to  Massachusetts  residents  is 
less  than  10%,  then  under  Chapter  62,  Section  8(b)   (iii),  the 
tcLX  imposed  by  Section  8(a)  shall  not  apply  to  the  Trust. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JJW:rr 
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The  Corporation     manufactures     and     sells     or  rents 

a  machine  used  to  screen  soil 
aggregates.  Topsoil,  sand  or  gravel  is  loaded  into  the  machine, 
which  sifts  through  the  desired  grade  of  material  to  be  sold 
or  used  by  the  operator.  The  [machinel  is  equipped  with 
wheels  and  is  designed  to  be  towed  behind  a  truck.  You  ask 
whether  sales  and  rentals  of  the  [machine]  qualify  for 
exeirption  from  the  sales  tax  as  machinery  used  in  an  industrial 
plant  under  General  Lav;s  Chapter  64H,  Section  6(s)  and  the 
regulations  thereunder. 

There  is  an  exemption  from  the  sales  tax  for  sales  of 
machinery  used  directly  and  exclusively  in  an  industrial 
plant  in  the  actual  m.anuf  acture ,  conversion  or  processing 
of  tangible  personal  property  to  be  sold.  The  term  "industrial 
plant"  means  a  factory  at  a  fixed  location  primarily  engaged 
in  the  manufacture,  conversion  or  processing  of  tangible 
personal  property  to  be  sold  in  the  regular  course  of  business. 
(G.L.  c.  64H,  §  6{s),  as  amended  by  Chapter  555,  Section 
45,   Acts   1971  )  . 

The  "fixed  location"  requirement  was  added  to  the 
definition  of  an  industrial  plant  in  1971.  Massachusetts 
Sales  and  Use  Tax  Regulations,  Amended  Regulation  No.  18, 
(1969),  dealing  v;ith  the  machinery  exemption  was  adopted 
under  the  prior  law. 
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Sales    and    rentals    of    the  [mobile  screening  machine]  do 
not  fall  within  the  exemption  provided  in  Section  6(s)  of 
Chapter  64H  and  cure  subject  to  the  sales  tax. 


Loner  of  Revenue 


IAJ:MTD:mh 
LR  83-73 


Ira  a.  Jackson 

CoMMISaiONKR 


^iMiiitUc^  S/iif^eft,  S^cUon 

September  22 r  1983 


You  inquire  as  to  the  current  rate  of  interest  payeUsle 
on  refunds  of  state  taxes. 

General  Laws  Chapter  62C,  Section  40  states  that  interest 
on  refunds  shall  be  paid  "at  the  rate  of  twelve  per  cent 
per  annum,  or  such  adjuste4  rate  as  is  established  under 
section  thirty-two 

Section  32  of  Chapter  62C,  prior  to  its  recent  eunendment 
by  St.  1983,  c.  233,  s.  34,  imposed  interest  on  delinquent 
taxes  at  12%  "or  such  adjusted  rate  as  is  hereinafter 
established  under  section  sixty-six  hundred  and  twenty-one 
of  the  Federal  Internal  Revenue  Code." 

Effective  July  1,  1983,  Section  32  of  Chapter  62C  was 
cunended  by  Chapter  233  to  delete  reference  to  the  adjusted 
rate  under  Internal  Revenue  Code  Section  6621  and  to  impose 
interest  on  unpaid  taxes  at  18%  per  year. 

Section  40  of  Chapter  62C,  relating  to  refunds,  was 
not  amended.  However,  Section  94  of  Chapter  233  of  the 
Acts  of  1983  states: 

"With  respect  to  taxes  remaining  unpaid  on  July 
first,  nineteen  hundred  and  eighty-three,  the 
provisions  of  sections  thirty-two,  thirty-four 
and  forty-six  shall  apply  from  said  date  to  the 
date    of    payment  -of    such    taxes    or    with  respect 
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to  a  refund  of  any  overpayment  of  a  tax,  the 
rate  of  interest  established  under  said  section 
shall  apply  only  with  respect  to  any  applicable 
period  from  July  first,  nineteen  hundred  and 
eighty-three  to  the  date  of  payment . " 

Therefore,  the  interest  rate  on  refunds  is  18%  effective 
July  1,  1983. 


IAJ:JJW:mf 
LR  83-74 


Ira  a.  Jackson 
commissionkr 


^amUiUal^  t$^<«^   ^cUoTt  02204 


September  23,  IS 8 3 


You  represent  a  religious  commune,  with  a  community 
treasury,  which  operates  a  trade  or  business  for  the  support 
of  its  members.  The  organization  is  qualified  under  Internal 
Revenue  Code  Section  501(d).  You  inquire  as  to  the 
Massachusetts  tax  status  of  the-  organization,  which  returns 
it  should  file  and  the  income  tax  treatment  of  the  members 
on  their  shares  of  distributive  income. 

A  religious  association  with  a  common  treasury  which 
engages  in  business  for  the  benefit  of  its  members  is  exempt 
from  federal  income  taxation  if  its  members  include  in  their 
gross  income  their  entire  pro  rata  shares  of  the  association's 
taxable  income  for  the  year  whether  distributed  or  not. 
Any  amount  so  included  in  a  member's  income  is  treated  as 
a  dividend  received.  (I.R.C.  §§  501(a),  501(d)).  The 
organization  is  required  to  file  a  federal  partnership  return 
(Form  1065)  reporting  its  business  income  and  the  distributive 
shares  of  its  members.     (U.S.  Treas .  Reg.   §  1 . 6033-1 ( a ) ( 5 ) ) . 

Massachusetts  gross  income  is  federal  gross  income 
determined  under  the  Internal  Revenue  Code,  as  amended  on 
February  1,  1983,  with  certain  modifications  not  here 
relevant.     (G.L.  c.  62,  §§  1(c),  2). 

Massachusetts  gross  income  is  divided  into  two  classes. 
Part  A  gross  income,  taxable  at  10%,  consists  of  dividends, 
capital  gain  and  certain  interest.  Part  B  gross  income, 
taxable  at  5%,  consists  of  the  remainder  of  Massachusetts 
gross  income.     (G.L.  c.  62,  §  2(b)). 
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A  "dividend"  is  cuiy  item  of  federal  gross  income  which 
is  a  dividend  under  Code  Section  316  or  which  is  treated 
as  a  dividend  under  any  other  provision  of  the  Code.  (G.L. 
c.  62,  §  1(e) ) . 

Partnerships,  as  such,  are  not  subject  to  Massachusetts 
income  taxation.  The  individual  members  of  the  partnership 
are  subject  to  taxation  on  their  distributive  share  of 
partnership  income.  (G.L.  c.  62,  §  17).  Partnerships  are 
required  to  report  their  income  and  the  distributive  shares 
of   their  members   on  an   information   return.      (G.L.     c.  62C, 


Based  on  the  foregoing,  it  is  ruled: 

1.  A  religious  organization  described  in  I.R.C.  § 
501(d),  which  is  exempt  from  federal  income  taxation  under 
I.R.C.  §  501(a),  is  not  subject  to  Massachusetts  income 
tax,  but  must  file  a  Massachusetts  partnership  return  (Form 
3 )  reporting  its  business  income  for  each  taxable  year  and 
each  member's  distributive  share "of  that  income. 

2 .  Each  member '  s  pro  rata  distributive  share  of  the 
organization's  income  is  includible  in  his  Massachusetts 
gross  income  as  Part  A  income  and  is  taxable  to  him  as  a 
dividend  received. 


S  7). 


Very  truly  vours. 


Commissiqner  of  Revenue 


IAJ:JJW:mf 
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Ira  a.  Jackson 

CoMMIflSIONCR 


iOO    ^a/nvUiJ^  »5^c^   S^oUckn  0220M 


September  28,  1983 


In  1982,  you  { )  and  your  husband  ("H")  were 
non-residents.  W  was  employed  in  Massachusetts;  H  was 
not  employed  in  Massachusetts.  H  had  no  income  subject 
to  Massachusetts  taxation.  W's  1982  Massachusetts  gross 
income  was  56%  of  the  combined  federal  gross  income  of  W 
and  H.  Their  1982  child  care  expenses  were  $3,500.  W 
inquires  whether  they  are  entitled  to  the  Massachusetts 
child  care  deduction  and,  if  so,  how  much  of  their  child 
care  expenses  they  are  entitled  to  deduct. 

For  purposes  of  calculating  his  1982  Massachusetts 
child  care  expense  deduction,  a  resident  may  deduct  an  amount 
equal  to  five  times  the  child  care  credit  that  was  allowable 
under  Section  44A  of  the  1954  Internal  Revenue  Code  as  amended 
on  November  6,   1978.     (G.L.  c.   62,  §  3(B)(a)(7)). 

If  non-residents  qualify  for  the  federal  child  care 
credit  and  if  the  related  employment  income  is  subject  to 
Massachusetts  taxation,  they  are  entitled  to  a  Massachusetts 
child  care  expense  deduction.  For  taxable  year  1982, 
non-residents  may  take  a  deduction  equal  to  a  resident's 
child  care  expense  deduction  multiplied  by  a  fraction  in 
which  the  numerator  is  the  non-residents'  Massachusetts 
gross  income  and  the  denominator  is  the  total  of  the 
non-residents'  Massachusetts  and  non-Massachusetts  gross 
incomes . 
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Under  the  Code  as  amended  in  1978,  an  individual  could 
take  a  federal  tax  credit  of  20%  of  the  amount  he  paid  someone 
to  care  for  his  dependent  under  the  age  of  15,  his  disabled 
dependent  or  his  disabled  spouse,  so  that  he  could  work. 
(I.R.C.  §  44A).  To  compute  this  federal  tax  credit,  an 
individual  could  use  up  to  $2,000  of  his  expenses  if  he 
had  one  qualifying  dependent  and  up  to  $4,000  of  his  expenses 
if  he  had  two  or  more  qualifying  dependents.  (I.R.C.  § 
44A(d)).  An  individual's  federal  tax  credit  could  not  be 
more  than  $400  if  he  had  one  dependent,  or  $800  if  he  had- 
two  or  more  dependents. 

Under  the  Code  as  amended  in  1978,  if  an  individual 
was  not  married  at  the  close  of  the  taxable  year,  the  amount 
of  child  care  expenses  which  could  be  applied  towards  the 
federal  credit  could  not  exceed  the  individual's  earned 
income  for  such  year.  If  an  individual  was  married  at  the 
close  of  the  taxable  year,  the  amount  of  child  care  expenses 
which  could  be  applied  towards  the  credit  could  not  exceed 
the  lessor  of  such  individual's  earned  income  or  the  earned 
income  of  his  spouse  for  such  year.     (I.R.C.  §  44A(e)).- 

Based  upon  the  foregoing  it  is  ruled  that,  for  purposes 
of  the  1982  Massachusetts  deduction  for  child  care  expenses, 
you  may  deduct  56%  of  five  times  the  federal  child  care 
credit  allowable  under  the  Internal  Revenue  Code  as  cunended 
on  November  6,  1978. 

The  Massachusetts  child  care  deduction  was  increased, 
for  taxable  years  commencing  on  or  after  January  1,  1983, 
to  an  cimount  equal  to  employment-related  expenses  allowed 
for  purposes  of  determining  the  credit  allowable  under  Section 
44A  of  the  Internal  Revenue  Code  as  amended  on  February 
1,  1983.  (Chapter  233  of  the  Acts  of  1983,  Section  19). 
This  change  does  not  apply  to  the  1982  Massachusetts  child 
care  deduction. 


IAJ:VGS:mf 


ioner  of  Revenue 
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Ira  A.  Jackson 
Commissioner 
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September  8,  1983 


You  request  a  ruling  as  to  the  Massachusetts  income  tax 
treatment  of  the  proposed  liquidation  of 
a  Massachusetts  realty  trust,  wholly  owned  by  the 

("Parent"),  a  Massachusetts  corporation. 

The  Trust  was  organized  on  December  14,  1962,  as  a  Massa- 
chusetts corporate  trust  with  transf ercdale  shares  for  the 
purpose  of  acquiring,  holding,  improving,  managing,  cind  dealing 
in  real  estate.     Under  the  proposed  plan  of  liquidation,  governed 
by  Internal  Revenue  Code  Section  332,  all  of  the  trust's  assets, 
subject  to  its  liabilities,  will  be  transferred  to  the  Parent 
in  exchange  for  the  cancellation  of  the  shares  of  the  trust. 

The  trust  is  a  corporate  trust  subject  to  Massachusetts 
income  taxation.   (G.L.  c.  62,  ss.   l(j),  8).     For  federal  income 
tax  purposes,  the  trust  is  an  association  taxable  as  a  corporation 
(I.RoC.  s.  7701(a)(3)).     For  Massachusetts  income  tax  purposes, 
the  adjusted  gross  income  of  a  corporate  trust  is  redetermined 
as  if  it  were  a  resident  natural  person,  provided,  however,  that 
for  purposes  of  any  determination  involving  Internal  Revenue  Code 
Sections  351  through  3  68  a  corporate  trust  is  treated  as  a 
corporation.     (G.L.  c.  62,  s.  8(a)). 

For  federal  Income  tax  purposes,  no  gain  or  loss  will  be 
recognized  by  the  corporate  trust  on  the  distribution  of  its 
property  in  complete  liquidation.     (I.R.C.  s.  336(a)). 

The  Massachusetts  gross  income  of  a  corporation  is  federal 
gross  income  with  certain  modifications  not  relevamt  here* 
(G.L.  c.  63,  s.  30(5)(a)).     For  federal  income  tax  purposes. 
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no  gain  or  loss  is  recognized  on  the  receipt  by  the  parent 
corporation  of  property  distributed  in  complete  liquidation  of 
its  subsidiary,  if  the  parent  owns  at  least  80%  of  the  subsidiary's 
stock  and  the  total  property  trcmsfer  is  completed  within  three 
yesurs.     (I.R.C.  s.  332). 

Property  received  by  a  corporation  in  a  complete  liquidation 
to  which  Code  Section  33  2  applies  will  have  a  basis  equal  to  the 
basis  of  the  property  in  the  hcinds  of  the  liquidating  subsidiary 
corporation.     (I.R.C.  s. 334(b)(1)). 

Based  upon  the  foregoing,  it  is  ruled: 

(1)  For  Massachusetts  income  tax  purposes,  no  gain  or  loss  will 
be  recognized  by  Trust  on  the  distribution  of  its 
property  to  the  Company,   its  corporate  parent,  in 
complete  liquidation. 

(2)  For  Massachusetts  corporate  tax  purposes,  no  gain  or  loss 
will  be  recognized  by  the  Company  on  its  receipt 
of  the  property  distributed  in  complete  liquidation  of 

Trust,  its  100%  owned  subsidiary,  provided  no  gain  or  loss 
is  recognized  for  federal  income  tax  purposes. 

(3)  For  Massachusetts  corporate  tax  purposes,  the  basis  of  the 
property  received  by  the  Company  on  the  liquida- 
tion of                          Trust  will  be  the  same  as  its  basis  for 
federal  income  tax  purposes. 


Very  truly  yours. 


Loner  of  Revenue 


lAJ: VGS:rr 
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Ira  A.  Jackson 
Com  m  I  asioNCR 


iCO 


Secrerr.ber  22,  1983 


You    request    a    ruling    as     to    the    application    of  the 
Massachusetts    sales    tax    to    the    retail    sales    of  the 
Foods  line  of  products. 

You    state    that    the  product    line    consists  of 

ready-to-serve  entrees,  bread  and  pastry  mixes,  whey-based 
drinks,  potato  flaxes,  and  a  product  that  preserves  the 
flavor  of  coffee.  All  products  require  some  preparation 
by  the  customer  in  the  home  before  consumption. 


as 


The   product    that   preserves    the   flavor   of    coffee,  known 

is    a    Dowdered    substance    that    is  mixed 


oriee  saver, 


into  ground  coffee  before  preparation.  It  is  intended  to 
preserve  the  freshness  cf  the  ccffee,  to  remove  its  bitter 
taste,  and  to  enable  the  consumer  to  reduce  his  caffeine 
consumption . 

"Sales  cf  food  products  for  human  consumption"  are 
exem.pt  from  the  sales  tax.  Included  among  "food  products" 
are  cereals  and  cereal  products,  flour  and  flour  products, 
milk  and  milk  products,  meat  and  meat  products,  fish  and 
fish  products,  vegetables  and  vegetable  products,  spices, 
coffee  and  coffee  substitutes.  Specifically  excluded  from 
the  definition  of  food  products  are  "medicines,  tcr.ics  and 
preparations  in  liquid,  powdered,  capsule,  lozenge  and  pill 
form  sold  as  dietary  supplements  or  adjuncts."  (G.L.  c. 
5  4  H ,   §  5(h)). 
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Based  on  the  foregoing r  it  is  ruled  that  the  entrees, 
the  bread  and  pastry  mixes,  the  whey-based  drinks,  the  potato 
flakes,  and  "coffee  saver"  are  "food  products"  within  the 
meaning  of  Chapter  64H,  Section  6(h)  of  the  General  Laws, 
and  their  sales  are  exempt  from  the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JES:mf 
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CoMM  I  asiOMcn 
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September  23,   193  3 


You  rec'jest  a  ruling  as  to  whether  the  sales  of  several 
iteias  sold  through  ver.ding  r-achir.es  are  subject  to  the 
Massachusetts  sales  tax.  The  items  in  question  are:  coffee, 
soda  in  cans  and  cups,  snacks  such  as  chips  and  pastries, 
candy,  r^mts,  gur.,  hot  food  such  as  sandwiches,  luncheon 
platters,  soups,  and  cold  foods  such  as  sandwiches,  salads, 
desserts,  milk,  juice. 

"Sales  of  food  oroducts  for  human  consumption"  are 
exer.pt  frcr.  the  sales  "tax.  (G.L.  c.  64H,  S  6(h)).  "Food 
products"  do  not  include  "reals,"  which  are  defined  as: 

"Any  food  or  beverage,  or  both,  prepared  for  human 
cons'umption  and  provided  by  a  restaurant,  where 
the  food  or  beverages  is  intended  for  consumption 
on  or  off  the  restaurant  premises,  and  includes 
food  or  beverages  sold  on  a  'take  cut'  or  'to 
go'  basis,  whether  or  not  they  are  packaged  or 
wrapped  and  whether  or  not  they  are  taken  from 
the    cremises    of    the    restaurant."      (G.L.      c.    6  4E, 

S    6(h; ) . 
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"[A]ny  eating  establishment  where  food,  food  products, 
or  beverages  are  provided  and  for  which  a  charge  is  made" 
is  considered  a  restaurant.  Vending  machines  are  specifically 
included  in  the  definition  of  a  restaurant.  However,  a 
vending  machine  is  not  an  eating  establishment  in  the  instance 
in  which  it  sells  candy  only.     (G.L.  c.  64H,  S  6(h)). 

Meal  and  Beverage  Excise  -  Information  Letter  No.  1 
(Q.  13)  defines  "candy"  as  "items  having  a  sugar  or  confection 
base.     It  does  not  include  peanuts  or  crackers." 

Sales  of  tangible  personal  property  through  coin  operated 
vending  machines  at  ten  cents  or  less,  provided  the  retailer 
is  primarily  engaged  in  making  such  sales  and  keeps  records 
satisfactory  to  the  Commissioner,  are  exempt  from  the  sales 
tax.      (G.L.   c.   64H,  §  6(t) ) . 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Vending  machines  which  only  sell  candy,  gum,  and 
mints  are  not  "restaurants,"  and  the  sales  from  such  vending 
machines  are  not  subject  to  the  sales  tax. 

2.  Vending  machine  sales  of  coffee,  soda  in  cans  and 
cups,  snacks  such  as  chips  and  pastries,  hot  foods  such 
as  sandwiches,  luncheon  platters,  soups,  and  cold  foods 
such  ars  sandwiches,  salads,  desserts,  milk,  juice  are  subject 
to  the  sales  tax. 


Very  truly  yours. 


IAJ:JES:mf 


Commissaoner  of  Revenue 
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COMMISSIONER 


October  26,  1983 


You  inquire  as  to  the  Massachusetts  income  tax  status 
of  contributions  to  the  Nongame  Wildlife  Fund. 

•  The  Nongame  Wildlife  Fund  was  created  by  Chapter  330 
of  the  Acts  of  1983  to  finance  nongame  wildlife  programs 
in  the  Commonwealth.  The  program  is  administered  by  the 
Director  of  the  Massachusetts  Division  of  Fisheries  and 
Wildlife. 

Section  3  of  Chapter.  330  added  a  new  Section  6D  to 
Chapter  62  of  the  General  Laws  providing  that  persons  filing 
income  tax  returns  "may  voluntarily  contribute  all  or  any 
part  of  any  refund  to  which  they  are  entitled  to  the 
Massachusetts  Nongame  Wildlife  Fund."  The  Commissioner 
of  Revenue  is  to  prescribe  the  manner  in  which  such 
contribution  shall  be  made  on  the  face  of  the  income  tax 
return.  Section  6D  of  Chapter  62  applies  to  taxable  years 
commencing  on  or  after  January  1,  1983. 

For  personal  income  tax  purposes  Massachusetts  gross 
income  is  federal  gross  income  with  certain  modifications. 
(G.L.  c.  62,  §  2).  For  federal  income  tax  purposes  charitable 
contributions,  including  contributions  to  a  State  for  public 
purposes,  are  deductible  from  gross  income  in  determining 
taxable  income.  (I.R.C.  §  170).  In  determining  Massachusetts 
gross  income  and  Massachusetts  taxable  income,  no  exemption 
or  deduction  is  granted  for  charitable  contributions.  (G.L. 
c.   62,   §§  2,   3) . 
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Therefore,  the  sunount  of  any  tax  refund  contributed 
by  a  taxpayer  to  the  Nongaune  Wildlife  Fund  is  not  deductible 
from  his  income  subject  to  Massachusetts  income  taxation. 


yours, 


IAJ:JJWimf 


Commisaioner  of  Revenue 
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CoMMISSIONCn 
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October  19,  1983 


You  request  a  ruling  concerning  the  Massachusetts  income 
tax  treatment  of  the  deferred  compensation  of  employees 
participating  in  the  Deferred  Compensation  Plan  ("Plan") 
of  the  City  of  ,  Massachusetts  ("City"). 

The  treasurer  of  any  Massachusetts  city  or  town  may, 
on  behalf  of  the  city  or  town,  contract  with  an  employee 
to  defer  a  portion  of  that  employee's  compensati'on  and  may, 
for  the  purpose  of  funding  an  eligible  deferred  compensation 
program  for  the  employee,  invest  the  deferred  portion  of 
the  employee's  income  in  a  life  insurance  or  annuity  contract, 
mutual  fund,  or  a  bank  investment  trust.  (G.L.  c.  44, 
§  67).  An  employee  may  defer  the  lesser  of  $7,500  or  33 
1/3%  of  his  includible  compensation  for  a  taxable  year, 
except  that  he  may  defer  more  within  three  years  of  normal 
retirement  age.     ( G . L .   c .   44 ,   §  67 ) . 

Deferred  compensation  programs  for  employees  of 
Massachusetts  cities  and  towns  must  be  established  in 
accordance  with  Internal  Revenue  Code  Section  457.  (G.L. 
c.   44,   §  67) . 

In  order  for  a  deferred  compensation  plan  to  be  eligible 
under  Code  Section  457,  the  plan  must: 

(1)  restrict  participation  to  those  individuals  who 
perform  service  for  the  employer; 
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(2)  provide  that  the  maximum  that  may  be  deferred 
under  the  plan  for  the  taxable  year  not  exceed  the  lesser 
of  $7,500  or  33  1/3%  of  the  participant's  includible 
compensation  (except  that  higher  ceilings  may  also  be  provided 
to  employees  within  three  years  of  normal  retirement  age); 

( 3 )  provide  that  compensation  may  be  deferred  for 
any  calendar  month  only  if  an  agreement  providing  for  deferral 
has  been  entered  into  before  the  beginning  of  that  calendar 
month ; 

(4)  not  provide  that  amounts  payable  under  the  plan 
will  be  available  to  participants  or  other  beneficiaries 
earlier  than  when  the  participant  is  separated  from  service 
with  the  employer  or  is  faced  with  an  unforeseeable  emergency; 
and 

(5)  provide  that  all  amounts  of  compensation  deferred 
under  the  plan,  all  property  and  rights  purchased  with  such 
amounts  and  all  income  attributable  to  such  amounts,  property 
or  rights  remain  solely  the  property  and  rights  of  the 
employer  until  made  available  to  the  participant  or  other 
beneficiary.     (I.R.C.  S  457(b)). 

The   Deferred   Compensation   Plan   for  the  City  of 
does   not   appear   to   comply  with  Code  .Section   457   or  General 
Laws  Chapter  44,  Section  67  for  several  reasons,  including: 

(1)  The  Plan  does  not  place  a  ceiling  on  the  amount 
of  compensation  that  a  participant  may  defer  for  the  taxable 
year.  • 

(2)  The  Plan  does  not  provide  that  all  amounts  of 
compensation  deferred  under  it,  all  property  and  rights 
purchased  with  such  amounts,  and  all  income  attributable 
to  such  cunounts,  property  or  rights  will  remain  solely  the 
property  and  rights  of  the  employer  until  made  available 
to  the  participant  or  other  beneficiary. 

Massachusetts  gross  income  is  federal  gross  income 
with  modifications  not  relevant  here.  (G.L.  c.  62,  §  2(a)). 
Compensation  deferred  under  an  eligible  deferred  compensation 
plan  is  includible  in  an  employee's  federal  gross  income 
only  for  the  taxable  year  in  which  such  compensation  is 
paid  or  otherwise  made  available  to  the  employee  or  other 
beneficiary.     (I.R.C.  §  457(a)). 
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Compensation  is  subject  to  Massachusetts  income  tax 
withholding  if  it  is  subject  to  income  taxation  under 
Massachusetts  General  Laws  Chapter  62  and  if  it  constitutes 
wages  as  defined  in  Internal  Revenue  Code  Section  3401(a) 
or  periodic  payments  or  nonperiodic  distributions  as  defined 
in  Code  Section  3405  and  subject  to  federal  withholding. 
(G.L.   c.   62B,   §§  1,   2 ) . 

Compensation  deferred  by  employees  under  the 
Deferred  Compensation  Plan  which  is  includible  in  their 
federal  gross  income  for  the  taxable  year  is  included  in 
the  employees'  Massachusetts  gross  income  and  will  be  subject 
to  Massachusetts  income  tax  withholding  for  the  taxable 
year . 


Very  truly  yours, 


Commissioner  of  Revenue 


IAJ:VGS:mf 


VJ 
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You  request  a  ruling  regarding  the  Massachusetts  income 
tax  treatment  of  benefits  provided  under  a  "cafeteria  plan" 
as  defined  in  Internal  Revenue  Code  Section  125.  You  inquire 
whether  employer  contributions  for  benefits  which  are 
excluded  from  federal  gross  income  and  which  are  not  subject 
to  federal  withholding  are  subject  to  Massachusetts  income 
taxation  and  income  tax  withholding. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications  not  relevant  here.  (G.L.  c. 
62,  §  2).  No  amount  is  included  in  the  federal  gross  income 
of  a  participant  in  a  cafeteria  plan  solely  because,  under 
the  plan,  the  participant  may  choose  among  the  benefits 
of  the  plan.     (I.R.C.  S  125). 

A  cafeteria  plan  is  a  written  plan  under  which  employee 
participants  may  choose  among  two  or  more  fringe  benefits, 
which  may  be  nontaxable  benefits,  or  cash,  property,  or 
other  taxable  benefits.  The  term  does  not  include  any 
plan  which  provides  for  deferred  compensation.  (I.R.C. 
§  125(d) ) . 

A  nontaxable  benefit  is  one  not  includible  in  the 
federal  gross  income  of  the  employee  (I.R.C.  S  125(f)), 
such  as  group  term  life  insurance  coverage  up  to  $50,000, 
disability  benefits,  accident  and  health  plans,  and  group 
legal  services.     (I.R.C.  §S  79,  106,  120). 
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Employee  benefits  under  and  employer  contributions 
to  a  cafeteria  plan  are  treated  as  constructively  received 
and  included  in  the  federal  gross  income  of  highly 
compensated  participants  in  any  taxable  year  in  which  the 
plan  discriminates  in  favor  of  such  participants.  (I.R.C. 
S  125(b)).  A  highly  compensated  participant  is  defined 
as  an  officer,  a  shareholder  owning  more  than  5  per  cent 
of  the  voting  power  or  value  of  all  classes  of  stock,  one 
who  is  highly  compensated,  or  a  spouse  or  dependent  of 
the  preceding  persons.     (I.R.C.  §  125(e)). 

Income  is  subject  to  Massachusetts  withholding  if 
it  is  both  taxable  under  Massachusetts  General  Laws  Chapter 
62  and  either  constitutes  wages  as  defined  in  Code  Section 
3401(a)  or  is  a  periodic  payment  or  nonperiodic  distribution 
as  defined  in  Code  Section  3405  and  subject  to  federal 
withholding.     (G.L.  c.  62B,  §§  1,  2). 

Based  upon  the  foregoing,  it  is  ruled  that  employer 
contributions  to,  and  employee  benefits  provided  under 
a  cafeteria  plan  are  subject  to  Massachusetts  income  taxation 
to  the  extent  they  are  subject  to  federal  income  taxation. 
Such  contributions  and  benefits  are  subject  to  Massachusetts 
income  tax  withholding  if  they  are  subject  to  federal  income 
tax  withholding. 


Very  truly  yours, 


Commisls  Loner  of  Revenue 


IAJ:VGS:mf 
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Commissioner 


/CO   ^a/nvttUc/^  ^i^,   S^cUcn  0220M 


October  12,  1983 


You    request    a    ruling    as    to    the    application    of  the 
Massachusetts  sales  tax  or  use  tax  to  the  sales  of  disposable 
balloon     catheters     in     Massachusetts  by 
( "Company" ) . 

Disposable  surgical  balloon  catheters  are  used  in 
conjunction  with  an  intra-aortic  balloon  pumping  system. 
The  system  assists  a  failing  heart  by  increasing  diastolic 
pressure  and  coronary  heart  flow  and  by  lowering  ventricular 
pressure,  thus  decreasing  the  work  of  the  heart. 

Two  types  of  disposable  balloon  catheters  are  sold, 
surgical  balloons  and  percutaneous  balloons.  Both  types 
are  inserted  into  the  large  femoral  leg  artery  and  advanced 
to  the  aorta.  The  surgical  balloons  require  an  incision 
to  be  inserted;  percutaneous  balloons  are  pushed  through 
the  skin  into  the  artery.  The  balloons  are  made  of  a  plastic 
material  and  are  disposed  of  after  use. 

Chapter  64,  Section  6(1)  exempts  from  the  sales  tax 

"(slales  of  medicine,  insulin  needles  and  insulin 
syringes  on  prescriptions  of  registered  physicians 
and  sales  of  insulin;  sales  of  oxygen,  blood 
or  blood  plasma;  sales  of  artificial  devices 
individually  designed,  constructed  or  altered 
solely  for  the  use  of  a  particular  crippled 
person  so  as  to  become  a  brace,  support, 
supplement,     correction     or     substitute     for  the 
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bodily  structure  including  the  extremities  of 
the  individual;  sales  of  artificial  limbs, 
artificial  eyes,  hearing  aids,  and  other  equipment 
worn  as  a  correction  or  substitute  for  any 
functioning  portion  of  the  body,..."  (G.L. 
c.   64H,  §  6(1)  )  . 

Also  exempt  from  the  sales  tax  are 

"[sjales  to  any  corporation,  foundation, 
organization  or  institution,  which  is  exempt 
from  taxation  under  the  provisions  of  section 
five  hundred  and  one  (c)(3)  of  the  Federal 
Internal  Revenue  Code,  as  amended,  and  in  effect 
for  the  applicable  period;  provided,  however, 
that  such  sales  shall  not  be  exempt  unless  (1) 
the  tangible  personal  property  which  is  the 
subject  of  such  sales  is  used  in  the  conduct 
of  such  religious,  charitable,  educational  or 
scientific  enterprise,  (2)  such  corporation, 
foundation,  organization  or  institution  shall 
have  first  obtained  a  certification  from  the 
commissioner,  stating  that  it  is  entitled  to 
such  exemption,  and  (3)  the  vendor  keeps  a  record 
of  the  sales  price  of  each  such  separate  sale, 
the  name  of  the  purchaser,  the  date  of  each 
such  separate  sa'le,  and  the  number  of  such  • 
certificate."     (G.L.  c.  64H,  §  6(e)). 


Based  on  the  foregoing,  it  is  ruled  that  sales  of 
disposable  surgical  balloon  catheters  and  disposable 
percutaneous  balloon  catheters  are  .  subject  to  the 
Massachusetts  sales  and  use  taxes.  However,  the  sales 
of  such  balloon  catheters  to  a  hospital  exempt  from  taxation 
under  Section  501(c)(3)  of  the  Internal  Revenue  Code  are 
not  subject  to  the  sales  and  use  taxes,  if  the  items  are 
used  in  the  conduct  of  the  hospital's  activities,  the 
hospital  has  obtained  a  certification  from  the  Commissioner, 
and  the  Company  keeps  complete  records  of  such  sales. 


lAJ: JES:mf 
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Comroissi/dner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  the  sales  of  intraocular  lenses 
in  Massachusetts  by 

An  intraocular  lens  replaces  the  patient's  natural 
lens.  After  cataracts  are  removed,  the  intraocular  lens 
is  surgically  implanted  in  the  patient's  eye. 

Chapter  64H,  Section  6(1)  of  the  General  Laws  exempts 
from  the  sales  tax 

"  ...sales  of  artificial  devices  individually 
designed,  constructed  or  altered  solely  for  the 
use  of  a  particular  crippled  person  so  as  to 
become  a  brace,  support,  supplement,  correction 
or  substitute  for  the  bodily  structure  including 
the  extremities  of  the  individual;  sales  of 
artificial  limbs,  artificial  eyes,  hearing  aids, 
and  other  equipment  worn  as  a  correction  or 
substitute  for  any  functioning  portion  of  the 
body  "     (G.L.  c.  64H,  S  6(1)). 

Based  on  the  foregoing,  it  is  ruled  that  sales  of 
intraocular  lenses  are  exempt  from  the  sales  tax. 


Commissioner  of  Revenue 


IAJ:JES:mf 
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You  inquire  about  the  Massachusetts  corporate  excise 
and  sales  tax  treatment  of  a  contribution  of  a  computer 
or  other  equipment  by  a  corporation  to  an  educational 
organization  located  in  Massachusetts.  The  equipment, 
which  is  manufactured  by  the  corporation,  would  be  used 
for  instructional  and  administrative  purposes. 

There  is  a  corporate  deduction,  in  addition  to  other 
allowable  deductions  under  Chapter  63,  equal  to  25%  of 
the  deduction  allowed  under  Section  170(e)(4)  of  the  Internal 
Revenue  Code  ("Code")  for  "qualified  research  contributions" 
to  educational  organizations,  as  defined  in  that  Section, 
located  in  Massachusetts.  This  deduction  is  effective 
for  taxable  years  ending  on  or  after  December  31,  1983 
and  before  December  31,   1985.     (G.L.  c.  63,  S  38J). 

Section  170(e)(4)  of  the  Code  provides  for  deduction 
of  "qualified  research  contributions'*  by  a  corporation. 
To  qualify  under  this  provision  the  donated  property  must, 
inter  alia,  (1)  be  contributed  to  an  educational  organization 
which  is  an  institution  of  higher  education,  (2)  be 
constructed  by  the  taxpayer,  (3)  be  scientific  equipment 
or  apparatus  substantially  all  the  use  of  which  is  for 
research,  experimentation,  or  research  training,  in  the 
United  States  in  physical  or  biological  sciences,  and  (4) 
not  be  transferred  by  the  donee  in  exchange  for  money, 
other  property,  or  services.  The  taxpayer  must  receive 
from  the  donee  a  written  statement  representing  that  its 
use  of  the  property  will  be  in  accordance  with  requirements 
( 3 )  and  ( 4 ) . 
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For  purposes  of  that  section  "substantially  all"  means 
at  least  eighty  per  cent;  "research  training"  means  training 
of  undergraduate  or  graduate  students r  either  in  a  laboratory 
or  in  a  classroom,  in  use  of  the  equipment  in  research, 
or  experiments  conducted  by  such  students,  e.g.,  laboratory 
experiments  as  part  of  an  undergraduate  science  course; 
"physical  sciences"  includes  physics,  chemistry,  astronomy, 
mathematics  and  engineering;  and  "biological  sciences" 
includes  biology  and  medicine.  (Committee  Reports,  Economic 
Recovery  Tax  Act  of  1981,  Act  Sec.  222). 

Section  2  of  Chapter  64H  imposes  a  tax  on  sales  at 
retail  of  tangible  personal  property,  in  the  Commonwealth. 
A  purchaser  who  gives  a  resale  or  exempt  use  certificate 
to  a  vendor  and  subsequently  uses  the  property  so  purchased 
in  a  manner  inconsistent  with  the  tax  exempt  purchase  is 
considered  as  having  made  a  retail,  sale  as  of  the  time 
the  property  is  first  so  used.  (G.L.  c.  64H,  S  8(d),.  (h)). 
Section  6(jj)  of  Chapter  64H  exempts  from  the  sales  tax 
sales  of  "scientific  equipment  or  apparatus"  within  the 
meaning  of  Section  170 (e)  (4 )  CB)  (v)  of  the  Code  when  it 
is  donated  by  the  manufacturer  to  non-profit  educational 
institution  located  in  Massachusetts,  to  the  Massachusetts 
Technology  Park  Corporation  or  to  the  Bay  State  Skills 
Corporation. 

Based  on  the  foregoing  it  is  ruled: 

1.  A  corporation  which  makes  a  donation  of  a  computer 
or  other  scientific  equipment  which  it  manufactured  to 
an  educational  organization  may  deduct  an  additional  25% 
of  the  allowable  federal  deduction  for  such  contribution 
if  the  donee  is  located  in  Massachusetts  and  if  the 
contribution  meets  all  of  the  requirements  of  a  "qualified 
research  contribution"  under  Section  170(e)(4)(B)  of  the 
Code. 

2.  A  donation  of  "scientific  equipment  or  apparatus" 
within  the  meaning  of  Section  170(e) ( 4 ) (B) (v)  of  the  Code 
is  exempt  from  the  Massachusetts  sales  and  use  tax  when 
the  equipment  is  donated  by  the  manufacturer  to  a  non-profit 
educational  institution  located  in  Massachusetts. 
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3.  Publicizing  the  donation  will  not  affect  the  tax 
treatment  of  the  transaction. 

The  1983  corporate  tax  return  and  instructions  will 
provide  for  the  information  to  be  furnished  to  claim  the 
additional  deduction  for  a  qualified  research  contribution. 


Very  trul^  yours. 


CommisF  Loner  of  Revenue 


IAJ:MTD:mf 
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You  ask  whether  the  charges  imposed  by  a  printer  for 
printing  a  corporate  "newsletter"  and  a  corporate  annual 
report  are  subject  to  the  sales  tax. 

You  state  that  an  advertising  agency  will  design  and 
edit  the  newsletter  and  the  annual  report  for  a  corporation, 
and  pay  the  printer  to  print  them. 

The  newsletter  will  be  a  four-page  publication 
distributed  to  the  corporation's  shareholders  and  employees 
at  quarterly  intervals.  It  will  include  reports  of  the 
corporation's  economic  performance  and  information  about 
the  corporation's  products  and  about  major  personnel  changes 
within  the  corporation. 

The  annual  report  will  provide  financial  information 
about  the  corporation.  It  will  be  distributed  to  shareholders 
of  the  corporation  and  to  other  interested  persons. 

General  Laws  Chapter  64H,  Section  6(m)  exempts  sales 
of  newspapers  and  magazines  from  the  sales  tax.  The  Supreme 
Judicial  Court  has  held  that  this  exemption  applies  to  the 
printing  of  a  paper  distributed  free  of  charge  at  stated, 
periodic  intervals  and  containing  matters  of  interest  to 
a  significant  segment  of  the  public,  Greenfield  Town  Crier, 
Inc.  V.  Commissioner  of  Revenue,  385  Mass.  692  (1982). 
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The  Department  of  Revenue's  sales  and  use  tax  regulation 
on  advertising  agencies  (830  CMR  64H.05)  provides  in  Division 
(l)(a): 

"When  an  advertising  agency  or  artist  purchases 
items  for  resale  to  clients  or  others  in  the  regular 
course  of  business,  it  may  give  a  resale  certificate, 
and  must  collect  a  tax  at  the  time  of  resale. 

Sales  to  an  advertising  agency  as  true  agent 
for  its  client  are  not  sales  for  resale  to  the  client. 
The  vendor  generally  must  collect  a  tax  on  such 
sales  to  an  agency,  but  no  tax  applies  to  the  transfer 
from  the  agency  to  its  clients." 

The  regulation  further  provides  that  an  advertising 
agency  is  not  acting  as  true  agent  when  it  provides 
consultation,  creative  services,  or  supervision-  of  employees 
in  connection  with  the  production  of  tangible  personal 
property  (830  CMR  64H.05  (l)(c)(3)). 

In  determining  the  sales  price  on  which  the  sales  tax 
is  based,  no  deduction  may  be  taken  on  account  of  service 
costs  or  other  expenses,  and  the  amount  paid  for  any  services 
that  are  a  part  of  a  sale  must  be  included  (G.L.  c.  64H, 
§  1(14)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  printer's  sale  of  the  printed  materials  to 
the  advertising  agency  for  resale  to  its  client  will  not 
be  subject  to  the  sales  tax. 

2.  The  advertising  agency's  entire  charge  to  the 
corporation  for  the  "newsletter"  and  the  annual  report 
will  be  subject  to  the  sales  tax,'  including  any  eunounts 
attributable  to  designing  and  editing  the  printed  materials, 
and  any  eunount  that  may  be  broken  out  as  an  "agency  fee". 


lAJ: JXD:mf 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts    sales    tax    to    the   purchase  by 

("Company")  of  certain  utensils  and 
supplies  intended  for  use  by  the  Company  outside 
Massachusetts . 

The  Company  operates  stores  in  and  outside  Massachusetts. 
The  Company  purchases  supplies  for  use  in  its  stores,  stores 
them  in  a  central  warehouse  located  in  Massachusetts,  then 
ships  them  out  as  needed  to  individual  stores,  most  of  which 
are  located  outside  Massachusetts. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  tax  on  retail  sales  made  in  Massachusetts 
of  tangible  personal  property.  A  sale  of  tangible  personal 
property  takes  place  in  Massachusetts  if  title  or  possession 
of  the  property  is  transferred  in  Massachusetts.  (G.L. 
c.  64H,  §  1(12) (a) ) . 

General  Laws  Chapter  641,  Section  2  imposes  a  tax  on 
the  storage,  use,  or  other  consumption  in  Massachusetts 
of  tangible  personal  property  purchased  from  any  vendor 
for  storage,  use,  or  other  consumption  in  Massachusetts, 
but  the  use  tax  does  not  apply  to  sales  for  which  the  sales 
tax  has  been  collected.  (G.L.  c.  641,  S  7(a)).  If  the 
use  tax  is  not  collected  by  the  vendor,  the  person  using 
or    otherwise    consuming    the    property    in    Massachusetts  is 
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liable  for  the  tax.  (G.L.  c.  641,  S  3).  "Storage"  does 
not  include  "the  keeping,  retaining,  or  exercising  any  right 
or  power  over  tangible  personal  property  for  the  purpose 
of  subsequently  transporting  it  outside  the  commonwealth 
for  use  thereafter  solely  outside  the  commonwealth."  (G.L. 
c.   641,   S  1) . 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Purchases  of  supplies  and  utensils  by  the  Company 
in  Massachusetts  are  subject  to  the  sales  tax,  whether  or 
not  the  items  are  to  be  used  in  Massachusetts. 

2.  The  storage  by  the  Company  in  Massachusetts  of 
supplies  and  utensils  purchased  outside  Massachusetts  is 
subject  to  the  use  tax,  except  to  the  extent  that  the  items 
are  kept  or  retained  for  the  purpose  of  subsequently 
transporting  them  outside  Massachusetts  for  use  thereafter 
solely  outside  Massachusetts. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  'sales  tax  on  meals  and  the  room  occupancy 
tax  to  mandatory  percentage  service  charges  made  to  customers. 

Massachusetts  General  Laws  Chapter  64H  imposes  a  five 
per  cent  sales  tax  on  a  vendor's  "gross  receipts,"  defined 
as  "the  total  sales  price  received  by  vendors  as  a 
consideration  for  retail  sales."  (G.L.  c.  64H,  S  1(6)). 
In  determining  the  sales  price,  "no  deduction  shall  be  taken 
on  account  of...(ii)  the  cost  of  materials  used,  labor  or 
service  cost,  interest  charges,  losses  or  other  expenses" 
(G.L.  c.  64H,  §  1(14)  (a)),  and  "there  shall  be  included 
( i )  any  amount  paid  for  any  services  that  are  a  part  of 
the  sale  "     (G.L.  c.  64H,  S  l(14)(b)). 

Technical  Information  Release  78-5  (Gratuity  Charges 
for  Meals  or  Banquets  and  Other  Functions )  states  that 
separate  gratuity  charges  for  meals  at  banquets  and  similar 
functions  are  not  subject  to  the  sales  tax  if  the  gratuity 
charges  are  separately  listed  in  the  vendor's  price  list 
and  in  the  invoice  given  to  the  purchaser,  and  if  the  gratuity 
charges  "are  kept  as  a  segregated  fund  and  almost  immediately 
turned  over  in  their  entirety  to  the  waiters  or  other  service 
personnel."  However,  if  the  gratuities  are  paid  only  in 
part  to  the  service  personnel  or  if  the  gratuities  are  used 
to  pay  in  part  the  wages  of  the  service  personnel,  the  entire 
amount  of  such  charges  is  considered  receipts  of  the  vendor 
and  is  subject  to  the  sales  tax.  Technical  Information 
Release  78-5  is  limited  to  gratuity  charges  for  meals  served 
at  banquets  and  similar  functions. 
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Massachusetts  General  Laws  Chapter  646  imposes  a  room 
occupancy  tax, '  levied  on  the  total  aunount  of  rent  charged 
for  each  occupancy.     (G.L.  c.  64G,  S  3). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  full  price  charged  to  the  purchaser  for  a  meal 
is  subject  to  sales  tax,  including  any  mandatory  service 
charge,  unless  the  meal  is  served  at  a  banquet  or  similar 
function.  If  the  meal  is  served  at  a  banquet  or  similar 
function,  gratuity  charges  that  are  separately  stated,  kept 
segregated  from  other  charges,  and  "almost  immediately  turned 
over  in  their  entirety  to  the  waiters  or  other  service 
personnel  employed  at  such  function"  are  exempt  from  the 
sales  tax.  But  gratuity  charges  that  are  paid  only  in  part 
to  the  service  personnel  or  are  utilized  in  part  to  pay 
their  wages  are  subject  to  the  sales  tax  in  their  entirety. 

2.  The  full  cimount  charged  to  the  occupant  of  a  roomr 
including  any  mandatory  service  charges,  is  subject  to  the 
room  occupancy  tax. 
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( "Company" )  is  engaged 
in  the  business  of  manufacturing  police  and  fire  badges, 
medals,  trophies,  novelties  and  other  similar  items.  You 
inquire  whether  the  sales  tax  applies  to  the  Company's 
purchases  of  certain  pollution  control  and  safety  equipment 
used  in  its  manufacturing  plant  in  connection  with  the 
following  operations:  electroplating,  acid  sink  dipping, 
grinding,  grease  buffing,  polishing,  sanding,  "rubbing  off", 
lucite  molding,  soldering,  painting,  lacquering  and 
degreasing. 

In  the  electroplating  operation,  items  to  be  sold  are 
dipped  by  hand  into  acid  tanks  and  plating  tanks.  Both 
kinds  of  tanks  are  surrounded  by  steam  jackets  that  control 
the  temperature  of  the  liquid  in  the  tanks.  The  tanks  also 
contain  mechanical  devices  that  control  the  flow  of  liquids 
into  and  out  of  the  tanks.  In  addition,  the  plating  tanks 
incorporate  agitators  and  electrically  charged  posts. 

The  liquids  in  the  tanks  are  piped  from  the  tanks  to 
waste  water  treatment  equipment.  The  equipment  neutralizes 
or  removes  hazardous  chemicals  in  the  waste  water.  After 
treatment,  part  of  the  treated  liquid  is  piped  back  to  the 
tanks,  and  the  rest  is  discharged  into  a  municipal  sewer 
system. 

Attached  to  each  acid  tank  and  plating  tank  is  an  exhaust 
system  designed  to  protect  workers  at  the  plant  from  noxious 
fumes . 
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In  acid  sink  dipping,  items  to  be  sold  are  manually 
dipped  into  sinks  containing  acid.  The  sinks  have  mechanical 
devices  that  control  the  flow  of  acid  into  and  out  of  the 
sinks.  Attached  to  the  sinks  are  scrubbers  used  to  remove 
acid  from  fumes  prior  to  release  into  the  atmosphere. 

In  the  grinding,  grease  buffing,  polishing,  sanding 
and  rubbing  off  operations,  workers  use  electrically  powered 
tools  to  effect  a  physical  change  in  items  to  be  sold.  Dust 
collectors  precipitate  solids  from  the  air  exhausted  from 
the  work  areas  where  these  operations  are  conducted,  and 
accumulate  the  solids  for  disposal,  so  that  the  workers 
will  not  be  exposed  to  excessive  dust.  The  dust  collectors 
are  attached  by  duct  work  to  the  tools  themselves. 

In  the  lucite  molding  operation,  workers  pour  chemicals 
that  become  part  of  items  to  be  sold  into  molds  on  a  work 
bench  for  curing.  The  work  benches  themselves  have  no 
mechanical,  electric  or  electronic  parts.  Hoods  and  exhaust 
and  ventilating  equipment  are  attached  to  the  work  benches 
to  remove  noxious  fumes. 

In  the  soldering  and  painting  operations,  workers  at 
benches  effect  a  physical  change  in  items  to  be  sold,  using 
tools  that  are  attached  -  to  the  benches.  The  benches 
themselves  have  no  mechanical,  electric  or  electronic  parts. 
Exhaust  systems  that  remove  noxious  fumes  from  the  work 
area  are  attached  to  the  benches. 

In  the  lacquering  operation,  items  to  be  sold  are  sprayed 
by  hand  with  lacquer  in  a  booth.  The  booth  is  attached 
to  a  table  with  an  integral  "lazy  Susan"  on  which  items 
are  manually  turned  during  the  lacquering.  After  the  items 
are  sprayed,  they  are  baked  in  a  lacquer  oven.  Exhaust 
systems  are  attached  both  to  the  booths  and  the  oven,  to 
protect  workers  from  flammable  fumes. 

In  degreasing,  items  to  be  sold  are  suspended  in  a 
degreasing  tank.  The  items  are  sprayed  from  a  nozzle  that 
is  attached  to  the  tank  and  drains  liquid  through  a  hose 
from  the  tank.  Also  attached  to  each  tank  is  a  still  for 
distilling  the  degreasing  solution. 

Exhaust  systems  designed  to  vent  volatile  fumes  are 
attached  to  the  degreasing  tanks. 
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The  particular  items  about  which  you  inquire  are  the 
following:  the  waste  water  treatment  equipment,  the  acid 
fume  scrubbers e  the  dust  collectors,  the  hoods  and  the  exhaust 
and  ventilating  equipment  attached  to  the  lucite  molding 
benches,  and  the  exhaust  systems  for  the  acid  tanks  and 
plating  tanks,  for  the  soldering  and  painting  benches,  and 
for  the  lacquer  booth,  the  lacquer  oven,  and  the  degreasing 
tanks . 

Sales  of  machinery,  or  replacement  parts  thereof,  used 
directly  and  exclusively  in  an  industrial  plant  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal 
property  to  be  sold,  are  exempt  from  the  sales  tax  under 
General  Laws  Chapter  64H,  Section  6(s).  Section  6(s)  further 
provides  that  machinery  is  deemed  to  be  used  directly  and 
exclusively  in  actual  manufacture,  conversion  or  processing 
only  where  it  is: 

"used  solely  during  a  manufacturing,  conversion, 
or  processing  operation  to  effect  a  direct  and 
immediate  physical  change  upon  the  tangible  personal 
property  to  be  sold;  to  guide  or  measure  a  direct 
and  immediate  physical  change  upon  such  property 
where  such  function  is  an  integral  and  essential 
part  of  tuning,  verifying  or  aligning  the  component 
parts  of  such  property;  or  to  test  or  measure 
such  property  where  such  function  is  an  integral 
part  of  the  production  flow  or  function;  used 
solely  to  store,  transport,  convey  or  handle  such 
property  during  the  manufacturing,  converting, 
or  processing  operations  heretofore  specified; 
or  used  solely  to  place  such  property  in  the 
container,  package  or  wrapping  in  which  such 
property  is  normally  sold  to  the  ultimate  consumer 
thereof ... [Mjachinery  used  during  any  manufacturing, 
converting  or  processing,  conveying  or  packaging 
operation  or  function  or  for  any  other  purpose, 
except  as  heretofore  specified,  shall  not  be  exempt 
under  this  paragraph  even  though  such  operation, 
function  or  purpose  is  an  integral  or  essential 
part  of  a  continuous  production  flow  or 
manufacturing  process." 

Sales  and  Use  Tax  Regulation  830  CMR  16.03  ("Machinery 
Exemption")  defines  "machinery"  for  purposes  of  the  exemption 
as:  "a  mechanical,  electrical  or  electronic  device  designed 
to   be   used   and   which   is    used   in  manufacturing,  converting 
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or  processing  tangible  personal  property  to  be  sold.  It 
includes  not  only  the  basic  unit  but  also  any  adjunct  or 
attachment  necessary  for  the  basic  unit  to  accomplish  its 
intended  function." 

The  question  whether  this  machinery  qualifies  for  an 
exemption  under  section  6(s)  of  Ch.  64H  requires  a  two  part 
inquiry.  The  machinery  must  be  used  directly  and  exclusively 
in  an  industrial  plant  in  the  actual  manufacture  of  the 
tangible  personal  property  to  be  sold,  and  it  must  effect 
a  direct  and  immediate  physical  change  upon  the  personal 
property  to  be  sold.  Pollution  control  equipment,  although 
it  may  be  required  by  certain  environmental  laws  and 
regulations,  does  not  effect  any  physical  change  in  the 
personal  property  to  be  sold,  and  it  is  not  necessary  to 
the  actual  manufacturing  process. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
purchases  of  the  waste  water  treatment  equipment,  the  acid 
fume  scrubbers,  the  dust  collectors,  the  hoods  and  the  exhaust 
and  ventilating  equipment  attached  to  the  lucite  molding 
benches,  and  the  exhaust  systems  for  the  acid  tanks  and 
plating  tanks,  for  the  soldering  and  painting  benches,  and 
for  the  lacquer  booth,  the  lacquer  oven,  and  the  degreasing 
tanks,  are  subject  to  the  sales  tax. 
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You    request    a    ruling    as    to    the    application    of  the 
Massachusetts  sales  tax  to  the  sales  of  art  pieces  by 
( "Company" ) . 

The  Company  solicits  slides  and  specifications  of  art 
pieces  to  show  to  its  customers:  interior  designers, 
architects,  and  art  consultants.  From  the  slides  and 
specifications,  the  customers  select  works  they  would  like 
to  show  to  their  clients.  The  artists  ship  the  requested 
pieces  to  the  Company  which  shows  the  pieces  to  the  customers 
and  their  clients.  If  a  piece  is  purchased,  the  customer 
may  resell  the  piece  to  his  client  with  an  added  commission 
or  markup.  Occasionally,  the  Company  makes  a  direct  sale 
to  a  person  who  intends  to  keep  the  art  piece.  The  Company 
charges  the  artist  a  commission  based  on  the  sales  price 
to  its  customer. 

Chapter  64H,  Section  1  of  the  Massachusetts  General 
Laws  imposes  a  five  per  cent  sales  tax  on  retail  sales  of 
tangible  personal  property.  A  retail  sale  is  any  sale  of 
tangible  personal  property  for  any  purpose  other  than  resale 
in  the  regular  course  of  business.     (G.L.  c.  64H,  S  1(13)). 
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Section  8(a),  Chapter  64H  states 

"[i]t  shall  be  presumed  that  all  gross  receipts 
of  a  vendor  from  the  sale  of  tangible  personal 
property  are  from  sales  subject  to  tax  until  the 
contrary  is  established.  The  burden  of  proving 
that  a  sale  of  tangible  personal  property  by  any 
vendor  is  not  a  sale  at  retail  shall  be  upon  such 
vendor  unless,  he  takes  from  the  purchaser  a 
certificate  to  the  effect  that  the  property  is 
purchased  for  resale." 

The  resale  certificate  relieves  the  vendor  of  the  burden 
of  proving  that  a  sale  is  not  a  retail  sale  only  if  taken 
in  good  faith.     (G.L.  c.   64H,  S  8(b)). 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  art 
pieces  by  the  Company  are  subject  to  the  sales  tax,  unless 
the  art  pieces  are  sold  for  resale  to  a  customer  who  gives 
the  Company  a  resale  certificate. 
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("Company")    is    a    seller  of 
residential      and     conunercial      heating  systems. 

( "Lessor" )  purchases  solar  heating 
systems  from  the  Company,  and  leases  them  to  residential 
and  commercial  users.  You  inquire  whether  such  leases 
are  subject  to  the  sales  tax. 

The  systems  include  solar  collectors,  closed-loop 
water  heating  equipment,  and  a  special  heat  transfer  fluid. 

The  Lessor  never  takes  possession  of  the  systems, 
but  enjoys  certain  federal  tax  benefits  incident  to  their 
ownership.  In  some  instances,  the  Lessor  will  assign  its 
rights  under  the  leases  to  assignees. 

The  leases  are  for  initial  terms  of  five  years.  At 
the  end  of  the  initial  lease  period,  the  lessee  may  negotiate 
a  new  lease  or  a  purchase  of  the  system.  If  he  does  not 
do  so,  the  Company  removes  the  system  at  the  expense  of 
the  Lessor  or  its  assignee. 

General  Laws  Chapter  64H,  Section  6(dd)  exempts  from 
the  sales  tax  sales  of  equipment  directly  relating  to  any 
solar  system  used  as  a  primary  or  auxiliary  power  system 
for  the  purpose  of  heating  or  otherwise  supplying  the  energy 
needs  of  an  individual's  principal  residence  in 
Massachusetts . 
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"Sale"  is  defined  for  sales  tax  purposes  as  including 
leases  and  rentals.     G.L.  c.   64H,   S  1(12) (a). 

Based  on  the  foregoing,  it  is  ruled  that  leases  of 
the  systems  by  the  Lessor  for  use  in  an  individual's 
principal  residence  in  Massachusetts  are  exempt  from  the 
sales  tax.  Leases  for  use  in  commercial  premises  are  not 
exempt . 

Form  ST-12A  (Exempt  Use  Certificate  For  Alternate 
Energy  Equipment  Only)  must  be  completed  with  respect  to 
each  exempt  lease  of  a  solar  system. 

You  also  inquire  how  payment  of  the  sales  tax  is  to 
be  made  in  those  instances  in  which  the  Lessor  assigns 
its  rights  under  a  lease. 

VJhere  a  lease  of  a  solar  system  is  subject  to  tax, 
the  Lessor  is  responsible  for  the  tax  so  long  as  it  retains 
title  to  the  system.  If,  in  addition  to  transferring  its 
right  to  receive  the  lease  payments,  the  Lessor  transfers 
title  to  a  system  to  an  assignee,  the  assignee  will  be 
responsible  for  paying  the  tax  from  the  time  that  title 
is  transferred. 
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("Manufacturer")     is  a 


Connecticut-based  corporation  that  is  registered  as  a 
Massachusetts  vendor.  It  sells  merchandise  to  a  distributor 
("Distributor")  for  resale  to  a  Massachusetts  customer 
("Customer").  The  Distributor  is  not  registered  as  a 
Massachusetts  vendor.  The  Manufacturer  ships  the  merchandise 
directly  to  the  Customer  in  Massachusetts.  The  Customer's 
order  may  be  placed  from  within  or  without  Massachusetts, 
and  the  merchandise  may  be  shipped  from  within  or  without 
Massachusetts . 

You  inquire  about  the  application  of  the  Massachusetts 
sales  and  use  taxes  to  such  sales  by  the  Manufacturer. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  a  vendor's  gross  receipts  from  sales  at  retail  of  tangible 
personal  property  in  Massachusetts;  "sale  at  retail"  does 
not  include  sales  for  resale  in  the  regular  course  of  business 
(G.L.  c.   64H,  §  1(13) ) . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;  "storage,  use  or  other 
consumption"  does  not  include  the  sale  of  tangible  personal 
property  in  the  regular  course  of  business  or  the  retention 
of  tangible  personal  property  for  sale  in  the  regular  course 
of  business   (G.L.  c.   641,  §  1(4),  (5)). 
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Except  where  a  seller  takes  a  resale  certificate  in 
good  faith  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor,  two  presumptions  arise:  it  is  presumed  that  all 
gross  receipts  of  a  vendor  are  from  sales  subject  to  tax 
(G.L.  c.  64H,  §  8),  and  it  is  presumed  that  tangible  personal 
property  sold  by  any  person  for  delivery  in  Massachusetts 
is  sold  for  storage,  use  or  other  consumption  in  Massachusetts 
(G.L.   c.   641,   §  8 ) . 

Section  1(13)  of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible  personal 
property  by  an  owner  or  former  owner  thereof,  or 
by  a  factor,  or  agent  of  such  owner,  former  owner 
or  factor,  if  the  delivery  is  to  a  consumer  or 
to  a  person  for  redelivery  to  a  consumer,  pursuant 
to  a  retail  sale  made  by  a  retailer  not  engaged 
in  business  in  the  commonwealth,  is  a  retail  sale 
in  the  commonwealth  by  the  person  making  the 
delivery.  He  shall  include  the  retail  selling 
price  of  the  property  in  his  gross  receipts." 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  If  the  Distributor  is  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  it  must  register  as  a  Massachusetts  vendor  and  pay 
the  sales  or  use  tax,  based  on  the  Distributor's  selling 
price,  on  its  sale  of  the  merchandise  to  the  Customer;  in 
such  case  the  Distributor  may  give  the  Manufacturer  a 
Massachusetts  resale  certificate  in  lieu  of  paying  a  tax 
on  its  purchase  from  the  Manufacturer. 

2.  If  the  Distributor  is  not  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  the  Manufacturer  must  pay  the  sales  or  use  tax,  based 
on  the  Distributor's  selling  price,  on  its  sale  of  the 
merchandise.  In  this  case  the  tax  will  be  a  debt  from  the 
Distributor  to  the  Manufacturer,  recoverable  in  the  same 
manner  as  other  debts   (G.L.  c.   64H,   §  3;  G.L.   c.   641,   S  4). 
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You  inquire  whether  a  foreign  motor  transport  corporation 
("Corporation")  that  is  not  qualified  to  do  business  in 
Massachusetts  must  pay  the  Massachusetts  corporate  excise 
in  the  circumstances  described  below. 

The  Corporation's  trucks  frequently  transport  goods 
over  the  road  in  Massachusetts.  They  may  or  may  not  pick 
up  or  deliver  goods  in  Massachusetts.  The  Corporation  may 
or  may  not  be  a  federally  licensed  interstate  common  carrier. 

Every  foreign  corporation  exercising  its  charter,  or 
qualified  to  do  business  or  actually  doing  business  in 
Massachusetts,  or  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  any  other  property  in  Massachusetts,  must 
pay  the  Massachusetts  corporate  excise  (G.L.  c.  63,  S  39). 

General  Laws  Chapter  63,  Section  39  provides  that: 

"[t]he  excise  levied  herein  is  due  and  payable  on 
any  one  or  all  of  the  following  alternative 
incidents : 

(1)  The  qualification  to  carry  on  or  do  business 
in  this  state  or  the  actual  doing  of  business  within 
the  conunonwealth  in  a  corporate  form.  The  term 
'doing  business'  as  used  herein  shall  mean  and 
include  each  and  every  act,  power,  right,  privilege, 
or  immunity  exercised  or  enjoyed  in  the  commonwealth, 
as  an  incident  to  or  by  virtue  of  the  powers  and 
privileges      acquired      by      the      nature      of  such 
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organizations,     as     well     as,     the     buying,  selling 
or  procuring  of  services  or  property. 

(2)  The  exercising  of  a  corporation's  charter 
or  the  continuance  of  its  charter  within  the 
commonwealth . 

(3)  The  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  other  property  in  the  commonwealth 
in  a  corporate  capacity. 

It  is  the  purpose  of  this  section  to  require 
the  payment  of  this  excise  to  the  commonwealth 
by  foreign  corporations  for  the  enjoyment  under 
the  protection  of  the  laws  of  the  commonwealth, 
of  the  pov/ers,  rights,  privileges  and  immunities 
derived  by  reason  of  the  corporate  form  of  existence 
and  operation." 

A  state  tax  does  not  offend  the  U.S.  Constitution  if 
it  is  applied  to  an  activity  with  a  substantial  nexus  with 
the  taxing  state,  is  fairly  apportioned,  does  not  discriminate 
against  interstate  commerce,  and  bears  a  fair  relation  to 
the  services  provided  by  the  taxing  state.  Complete  Auto 
Transit,   Inc.   v.   Brady,   430  U.S.   274  (1977). 

In  Moore  Motor  Freight  Lines,  Inc.  v.  Wisconsin 
Department  of  Taxation,  14  Wis.  2d  377,  111  N.W.  2d  148 
(1961),  the  Supreme  Court  of  Wisconsin  held  that  the 
imposition  of  that  state's  net  income  tax  on  a  motor  carrier 
did  not  violate  the  Commerce  Clause  or  the  Due  Process  Clause 
of  the  U.S.  Constitution.  The  carrier's  only  contact  with 
the  state  was  the  transportation . of  merchandise  in  interstate 
commerce  through  Wisconsin  and  to  and  from  locations  in 
Wisconsin.  In  rejecting  the  taxpayer's  argument  that  there 
was  not  sufficient  nexus  to  support  the  tax,  the  court 
declared,  "[T]here  is  no  necessity  of  finding  any  local 
activities  by  taxpayer  in  Wisconsin  other  than  operating 
its  trucks  through  the  state  over  the  state's  highways." 
Ill  N.W.   2d  at  157. 

Based  on  the  foregoing,  it  is  ruled  that  the  Corporation 
is  subject  to  the  Massachusetts  corporate  excise. 


lAJ: JXD:mf 
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You    request  that 


( "Corporation" ) 


be  classified  as  a  tangible  property  corporation  under  General 
Laws  Chapter  63,  Section  30(10),  for  its  taxable  years  ending 
August  31,   1983,  and  August  31,  1984. 

The  Corporation  was  incorporated  in  Delaware  on  April 
3,  1981.  It  is  engaged  in  Massachusetts  in  developing, 
manufacturing   and   marketing  products    and  systems 

with  commercial  applications.  Its  taxable  year  ends  on 
August  31.  It  has  never  been  classified  as  a  tangible 
property  corporation. 

From  its  incorporation  until  June  3,  1983,  the 
Corporation  was  a  more-than-80-per-cent-owned  subsidiary 
of  ("Parent").       For    all    years  through 

August  31,  1982,  the  Corporation  has  filed  its  Massachusetts 
and  federal  returns  as  part  of  the  Parent's  consolidated 
group. 

In  March,  1983,  the  Corporation  acquired  certain 
technology  and  other  assets  of  the  Parent's  diagnostic  group 
for  approximately  $10,300,000.  The  diagnostic  group  was 
engaged    in    manufacturing  products    and  systems 

and  in  related  research  and  development  activities.  Prior 
to  March,  1983,  the  book  value  of  the  Corporation's  assets 
was  nominal. 

On  June  3,  1983,  the  Corporation  made  a  public  offering 
of  2,400,000  shares  of  its  stock.  Upon  the  completion  of 
the  offering,  the  Parent  owned  approximately  70  per  cent 
of  the  Corporation's  stock. 
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The  Corporation  has  filed  its  federal  income  tax  return 
on  a  consolidated  basis  v;ith  the  Parent  for  the  short  period 
from  September  1,  1982  to  June  2,  1983,  and  will  file  a 
separate  federal  return  for  the  period  from  June  3  ,  1983, 
to  August  31,  1983.  The  Corporation  has  filed  and  will 
file  Massachusetts  corporate  excise  returns  on  the  same 
basis . 

The  net  proceeds  received  by  the  Coirporation  from  the 
sale  of  its  common  stock  on  June  3,  1983  amounted  to 
approximately  $38,000,000.  Of  this,  the  Corporation  intends 
to  use: 

(a)  Approximately  $9,000,000  over  the  next  three  years 
to  purchase  equipment; 

(b)  Approximately  $5,000,000  over  the  next  three  years 
to  make  leasehold  improvements  in  connection  with  the 
production  facilities  it  will  be  establishing; 

(c)  Approximately  $11,000,000  over  the  next  three 
years  for  research  and  development; 

(d)  Approximately  $10,300,000  to  repay  all  of  its 
obligations  to  the  Parent  incurred  in  connection  with  the 
transfer  of  the  assets  to  the  Corporation;  and 

(e)  The  balance  for  marketing  expenses  and  general 
corporate  purposes. 

Pending  such  application,  the  net  proceeds  will  be 
invested  in  high  quality  securities. 

Based  on  its  June  3,  1983  balance  sheet,  with  the 
addition  of  the  net  proceeds  from  the  public  offering,  the 
Corporation's  ratio  of  Massachusetts  tangible  property  not 
subject  to  local  taxation  to  total  assets,  less  tangible 
property  subject  to  local  taxation,  is  1.15  per  cent.  The 
Corporation  has  no  investment  in  foreign  corporations. 

The  Corporation's  pro  forma  balance  sheet  as  of  August 
31,  1983,  shows  no  substantial  difference  from  the  balance 
sheet  as  of  June  3,  1983. 

Based  on  its  planned  equipment  purchases  over  the  next 
three  years,  the  Corporation's  Massachusetts  tangible  assets 
are     expected     to     exceed     the     10     per     cent     minimum  for 
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classification  as  a  tangible  property  corporation  by  August 
31,  1985.  Th^  Corporation  cannot  make  the  required  investment 
in  Massachusetts  tangible  property  not  subject  to  local 
taxation  for  some  time,  because  most  ol  the  equipment  it 
will  purchase  will  be  specially  designed  for  it  and  cannot 
be  delivered  immediately. 

The  Massachusetts  corporate  excise  equals  the  greater 
of  (1)  $228  or  (2)  the  sum  of: 

(a)  9.5  per  cent  of  net  income  allocated  to 
Massachusetts;  and 

(b)  $2.60  per  $1,000  upon  the  value  of  its  tangible 
property  not  subject  to  local  taxation  and  situated  in 
Massachusetts  on  the  last  day  of  the  taxable  year  in  the 
case  of  a  tangible  property  corporation,  or  its  net  worth 
allocable  to  Massachusetts  in  the  case  of  an  intangible 
property  corporation.     G.L.  c.   63,  §  39. 

A  "tangible  property  corporation"  is  a  corporation 
whose  tangible  property  situated  in  the  Commonwealth  on 
the  last  day  of  the  taxable  year  and  net  subject  to  local 
taxation  is  10  per  cent  or  more  of  such  portion  of  its  total 
assets  on  t'-e  last  day  of  the  taxable  year  less  those  assets 
which  are  situated  in  the  Commonwealth  and  are  subject  to 
local  taxation,  and,  for  a  foreign  corporation,  less  its 
investment  in  foreign  corporations  not  registered  to  do 
business  nor  doing  business  in  the  Commonwealth,  as  shall 
be  found  by  multiplying  said  amount  by  such  corporation's 
income  apportionment  percentage,  or  a  corporation  which, 
in  the  judgment  of  the  Commissioner,  should  be  so  classified. 
G.L.  c.   63,  §  30(10) . 

Discretionary  classification  as  a  tangible  property 
corporation  on  the  basis  of  prospective  facts  is  not 
appropriate,  v;here  the  corporation  has  never  been  a  tangible 
property  corporation  and  its  tangible  property  ratio  is 
at  or  about  one  per  cent.  Accordingly,  it  is  ruled  that 
the  Corporation  is  an  intangible  property  corporation  for 
its  taxable  year  ended  August  31,  1983.  If,  on  August  31, 
1984,  its  Massachusetts  tangible  property  ratio  remains 
at  or  about  one  per  cent,  it  will  continue  to  be  classified 
as  an  intangible  property  corporation  for  its  taxable  year 
ending  on  that  date. 


lAJ: JXDrmf 
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You  inquire  whether  amounts  deducted  from  the  salary 
of  a  judge  appointed  after  January  1,  1975  and  deposited 
to  the  credit  of  the  "judges'  retirement  fund",  pursuant 
to  General  Laws  Chapter  32,  Section  65D,  are  includible  in 
Massachusetts  gross  income  and  subject  to  Massachusetts 
withholding  for  the  taxable  year  in  which  the  deductions 
are  made.  You  also  inquire  whether  amounts  withheld  from 
the  compensation  of  a  state  employee  and  deposited  to  the 
credit  of  the  state  employee  retirement  system,  pursuant 
to  General  Laws  Chapter  32,  Section  22,  are  includible  in 
Massachusetts  gross  income  and  subject  to  Massachusetts 
withholding  for  the  taxable  year  in  which  the  deductions 
are  made. 

Massachusetts  gross  income  is  federal  gross  income  as 
defined  under  the  Internal  Revenue  Code  as  amended  on  February 
1,  1983  with  certain  modifications.  (G.L.  c.  62,  §  2). 
Federal  gross  income  means  all  income  from  whatever  source 
derived,  including  compensation  for  services.  (I.R.C.  S 
61)  . 

Massachusetts  gross  income  is  divided  into  Part  A  taxable 
income,  which  is  taxed  at  the  rate  of  10%,  and  Part  B  taxable 
income,  which  is  taxed  at  the  rate  of  5%.  Part  A  income 
is  composed  of  dividends,  net  capital  gain,  and  interest 
other  than  interest  on  Massachusetts  savings  deposits.  Part 
B  income  is  all  other  income  subject  to  taxation.  (G.L. 
c.   62,   §  2(b)). 
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All  sums  deducted  from  wages  as  contributions  to  any 
annuity,  pension,  endowment  or  retirement  fund  of  the  United 
States  government,  the  Commonwealth  or  any  of  its  political 
subdivisions  are  deductible  from  Massachusetts  Part  B  adjusted 
gross  income  in  determining  Part  B  taxable  income,  provided 
that  the  deductions  for  such  contributions  and  for  taxes 
paid  to  the  United  States  under  the  Federal  Insurance 
Contributions  Act  ("PICA")  and  the  Federal  Railroad  Retirement 
Act  ("FRRA")  may  not  in  the  aggregate  exceed  $2,000.  (G.L. 
c.  62,  §  3(B) (a) (4) ) . 

Effective  for  tax  years  beginning  after  December  31, 
1978,  the  compensation  deducted  from  a  judge's  salary  pursuant 
to  a  qualified  state  judicial  plan  is  not  includible  in  federal 
gross  income.'  (P.L.  97-248,  S  252).  Public  Law  97-248, 
Section  252  amended  Subsection  (c)  of  Section  131  of  the 
Revenue  Act  of  1978;  it  did  not  amend  the  Internal  Revenue 
Code  and  is  not  a  provision  of  the  Code  as  amended  on  February 
1,  1983. 

A  qualified  state  judicial  plan  is  a  retirement  plan 
for  the  exclusive  benefit  of  its  judges  which  meets  the 
following  requirements: 

1.  the  plan  has  been  continuously  in  existence  since 
December  31,  1978; 

2.  all  judges  eligible  to  benefit  under  the  plan  are 
required  to  participate  and  to  contribute  the  same  fixed 
percentage  of  their  basic  or  regular  rate  of  compensation; 

3.  the  plan  does  not  provide  an  option  to  plan 
participants  as  to  contributions  or  benefits  the  exercise 
of  which  would  affect  the  amount  of  the  participants'  currently 
includible  compensation; 

4.  a  judge's  retirement  benefit  under  the  plan  is  a 
percentage  of  the  compensation  of  judges  of  the  state  holding 
similar  positions;  and 

5.  the  plan  may  not  pay  benefits  for  a  participant 
which  exceed  the  limitation  on  benefits  permitted  under 
qualified  defined  benefit  plans  in  Code  Section  415(b).  (P.L. 
97-248,   §  252). 

The  Massachusetts  judges '  retirement  fund  meets  the 
requirements   of   a   qualified    state    judicial   plan   under  Public 
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Law    97-248,     Section    252,     and,     therefore,  amounts  deducted 

from    the    salary    of    a    judge    and    deposited  to    the    credit  of 

the  fund  are  not  includible  in  federal  gross  income  for  federal 
income  tax  purposes. 

Compensation  is  subject  to  Massachusetts  income  tax 
withholding  if  it  is  subject,  to  income  taxation  under 
Massachusetts  General  Laws  Chapter  62  and  if  it  constitutes 
wages  as  defined  in  Internal  Revenue  Code  Section  3401(a) 
or  periodic  payments  or  nonperiodic  distributions  as  defined 
in  Code  Section  3405  and  subject  to  federal  withholding. 
(G.L.  c.  62B,  §§  1,  2).  The  term  "wages"  means  all 
remuneration  for  services  performed  by  an  employee  for  his 
employer,  with  certain  exceptions  not  applicable  here.  (I.R.C. 
§  3401 )  . 

Based  upon  the  foregoing  it  is  ruled: 

1.  Amounts  deducted  from  the  salary  of  a  judge  appointed 
after  January  1  ,  1975  and  deposited  to  the  credit  of  the 
Massachusetts  judges'  retirement  fund  are  includible  in 
Massachusetts  gross  income  and  are  subject  to  Massachusetts 
income  tax  withholding. 

2.  Amounts  withheld  from  the  salary  of  a  state  employee 
and  deposited  to  the  credit  of  the  state  employee  retirement 
system  are  includible  in  Massachusetts  gross  income  and  are 
subject  to  Massachusetts  income  tax  withholding. 

3.  Amounts  withheld  from  salaries  of  judges  and  state 
employees  and  deposited  to  the  credit  of  the  Massachusetts 
judges'  retirement  fund  or  the  state  employee  retirement 
system  are  deductible  from  their  Massachusetts  Part  B  adjusted 
gross  income  in  determining  Part  B  taxable  income.  The 
taxpayer  may  deduct  up  to  a  maximum  of  $2,000  in  the  aggregate 
for  the  amounts  deposited  in  such  funds  and  for  taxes  paid 
under  PICA  and  FRRA. 


IAJ:VGS:mf 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  the  sale  of  Aloe  Vera  Juice, 
sold  by  ( "Company" ) . 

Aloe  Vera  Juice  is  99.8%  pure  aloe  vera  juice  extracted 
from  the  aloe  vera  plant.     The  juice  has  a  gel-like  consistency. 
(Company  advertisement  p.   2).     It  is  marketed  primarily 
as  a  preparation  which  when  used  externally  "medicinally 
.    .    .   speed(s)   the  skins  healing  process  following  burns  - 
including  radiation  and  sunburn,   -  insect  bites,   skin  ulcers, 
poison  ivy,  acne,  psoriasis,  eczema  and  dandruff."  (Company 
advertisement  p.   1).     Secondarily,   it  is  marketed  as  a  product 
which  when  used  internally  leads  to  "vast  improvements  in 
health  -  primarily  from  stomach  and  digestive  disorders." 
(Company  advertisement  p.  1). 

Massachusetts  General  Laws  Chapter  64H,   Section  6(h) 
exempts  from  the  sales  tax  "sales  of  food  products  for  human 
comsumption . "   (emphasis  added)    "Food  products"  generally 
includes  "vegetables  and  vegetable  products  and  fruit  and 
fruit  products."     However,   it  specifically  excludes  "medicines, 
tonics  and  preparations  in  liquid,  powdered/  granular,  tablet, 
capsule,   lozenge  and  pill  form  sold  as  dietary  supplements 
or  adjuncts . "    (emphasis  added) 

Sales  of  Aloe  Vera  juice  for  either  its  primary  use 
or  for  its  secondary  use  are  not  exempt  from  the  sales  tax 
under  the  above  cited  statute.     The  primary  use  is  for  external 
application  to  the  human  skin.     For  this  purpose  it  is  not  a 
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"food  product  sold  for  human  consumption"  -  a  phrase  which 
entails  that  the  product  be  sold  for  the  purpose  of  ingestion 
by  a  human.     The  secondary  use  of  the  product  -  a  use  which 
does  entail  ingestion  by  a  human  -  is  to  relieve  stomach 
and  digestive  disorders  and  to  improve  overall  health. 
Insofar  as  it  relieves  stomach  and  digestive  disorders  it 
is  a  "medicine"   "sold  as  a  dietary  supplement  or  adjunct" 
and  is  specifically  excluded  form  the  definition  of  food 
products  set  forth  in  G.L.   c.   64H,   §  6(h).      (G.L.   c.  64H, 
§  6(1)  exempts  medicines  only  if  sold  on  prescription  by 
registered  physicians.)     Insofar  as  it  improves  overall 
health  it  is  a  "medicine,  tonic  or  preparation"  which  likewise 
is  "sold  as  a  dietary  supplement  or  adjunct"  and  is  specifically 
excluded  by  G.L.   c.   64H,   §  6(h). 

Based  on  the  foregoing,   it  is  ruled  that  sales  of 
Aloe  Vera  Juice  are  subject  to  the  sales  tax. 


V 


trulyr  yours , 
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You  represent  a  Michigan  manufacturer  ("Manufacturer") 
that  is  registered  as  a  Massachusetts  vendor.  The 
Manufacturer  sells  tangible  personal  property  to  distributors 
for  resale  to  Massachusetts  customers.  Some  of  the 
distributors  are  engaged  in  business  in  Massachusetts  within 
the  meaning  of  General  Laws  Chapter  64H,  Section  1(5); 
some  are  not.  The  Manufacturer  ships  the  property  directly 
to  the  distributors'  customers  in  Massachusetts. 

You  inquire  about  the  application  of  the  Massachusetts 
sales  and  use  taxes  to  such  sales  by  the  Manufacturer. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor;  "sale  at  retail"  does  not 
include  sales  for  resale  in  the  regular  course  of  business 
(G.L.  c.     64H,  §  1(13)  )  . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible 
personal  property  purchased  from  any  vendor  for  storage, 
use  or  other  consumption  in  Massachusetts;  "storage,  use 
or  other  consumption"  does  not  include  the  sale  of  tangible 
personal  property  in  the  regular  course  of  business  or 
the  retention  of  tangible  personal  property  for  sale  in 
the  regular  course  of  business  (G.L.  c.   641,   §  1(4),  (5)). 

Except  where  a  seller  takes  a  resale  certificate  in 
good  faith  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor,  it  is  presumed  that  all  gross  receipts  of  a  vendor 
are   from   sales    subject   to   tax    (G.L.    c.    64H,    §    8),    and  it 
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is  presumed  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  Massachusetts  is  sold  for  storage, 
use    or    othdr    consumption    in    Massachusetts    (G.L.    c.  641, 


Section  1(13)  of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  making  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts." 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  If  a  distributor  is  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  it  is  liable  for  the  sales  or  use  tax  on  its  sale 
of  the  property  to  its  customer?  in  such  case  the  distributor 
may  give  the  Manufacturer  a  Massachusetts  resale  certificate 
in  lieu  of  paying  a  tax  on  its  purchase  from  the 
Manufacturer . 

2.  If  a  distributor  is  not  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  the  Manufacturer  is  liable  for  the  sales  or  use  tax, 
based  on  the  distributor's  selling  price. 


§  8)  . 


Very  truly  yours, 


lAJ: JXDtmf 


Commis/gioner  of  Revenue 
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You    request    a    ruling    as    to    the    application    of  the 
Massachusetts    sales    tax    to    sales  by 
( "Company" ) . 

You  state  that  the  Company  compiles  product  and  market 
information  for  firms  in  the  computer  industries.  The 
information  is  analyzed,  edited,  and  stored  in  data  files. 
Periodically,  the  Company's  customers  receive  reports  based 
on  the  product,  market,  and  general  business  subjects  which 
they  have  selected.  The  customers'  reports  are  assembled 
by  the  Company's  computer  system,  based  on  each  customer's 
particular  program.  The  fees  to  the  customers  for  the  reports 
vary  with  the  amount  of  data  to  be  covered  in  each  customer's 
reports.  At  the  present,  no  customers  receive  reports 
identical  to  those  of  any  other  customer. 

Chapter  64H,  Section  2  of  the  General  Laws  imposes 
a  sales  tax  on  all  retail  sales  of  tangible  personal  property 
in  Massachusetts  unless  otherwise  exempted.  A  sale  is  any 
transfer  of  title  or  possession  of  tangible  personal  property 
for  consideration.  (G.L.  c.  64H,  §  1(12)  (a)).  A  sale  is 
further  defined  as 

"(t]he  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which     is     personal     or     individual     in     nature  and 
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which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons, 
and  excluding  the  services  of  advertising  or  other 
agents,  or  other  persons  acting  in  a  representative 
capacity,  and  information  services  used  by 
newspapers,  radio  broadcasters  and  television 
broadcasters  in  the  collection  and  dissemination 
of  news."      (G.L.   c.   64H,   §  l(12)(f)). 

In  Commissioner  of  Revenue  v.  McGraw-Hill,  Inc.,  1981 
Mass.  Adv.  Sh.  957  ,  420  N.E.  2d  293  (  1981  ),  the  Supreme 
Judicial  Court  held  that  the  furnishing  of  information 
bulletins  to  subscribers  in  the  construction  industry  was 
not  within  the  definition  of  a  "sale."  The  bulletins  were 
comprised  of  individual  slips  of  paper  containing  information 
about  single  construction  projects.  The  slips  were 
periodically  assembled,  collated,  and  sent  to  subscribers 
based  on  each  subscriber's  "Market  Profile."  Id.  at  958-59, 
420  N.E.  2d  at  294.  The  Court  held  that  the  furnished 
information  was  individual  to  each  subscriber,  only  valuable 
after  the  selection  process.  Id^.  at  962,  420  N.E.  2d  at 
296.  The  Court  also  held  that  the  information  furnished 
to  subscribers  was  not  substantially  incorporated  in  reports 
furnished  to  other  subscribers  because  no  subscribers  received 
the  same  reports  as  any  other  subscriber  over  a  long  period 
of  time.     Id.   at  963,   420  N.E.   2d  at  296. 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  the  furnishing  of  individualized  product  and 
market  information  are  not  subject  to  the  sales  tax. 


lAJ: JES:mf 


Commissioner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONEH 


You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  the  sales  of  food  and  beverages 
aboard    a    fishing    boat    operated  by 

("Company").  You  also  wish  to  know 
whether  you  should  register  as  a  vendor  for  sales  tax 
purposes . 

You  state  that  the  Company  runs  a  daily  fishing  trip 
twenty-five  to  forty  miles  offshore.  Most  of  the  sales 
of  food  and  beverages  are  made  after  the  boat  is  outside 
of  Massachusetts  waters. 

Any  person  selling  tangible  personal  property  the  sales 
of  which  are  taxable  is  a  vendor.  (G.L.  c.  64H,  §  1(18)). 
A  vendor  is  not  permitted  to  do  business  in  the  Commonwealth 
until  a  registration  has  been  issued  to  him  in  accordance 
with  the  requirements  of  Chapter  62C,  Section  67.  (G.L. 
c.    64H,    §   7  )  . 

Food  or  beverages  prepared  for  human  consumption  and 
sold  by  a  restaurant  are  subject  to  the  Massachusetts  sales 
tax.  Any  eating  establishment  which  provides  food  or 
beverages  for  which  a  charge  is  made,  whether  the 
establishment  is  stationary  or  mobile,  is  a  restaurant. 
(G.L.   c.   64H,   §  6(h) ) . 

The  sales  tax  applies  to  all  retail  sales  not  otherwise 
exempted  of  tangible  personal  property  in  the  Commonwealth. 
(G.L.    c.    64H,    §    2).      The    seaward   boundary   of  Massachusetts 
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is  a  linm  three  geographical  miles  from  its  coast  line. 
(43  U.S.C.  S  1312   (1970)  )  . 

Unless  the  activities  upon  which  a  tax  is  imposed  are 
carried  on  within  the  territorial  limits  of  a  state,  that 
state  has  no  jurisdiction  to  impose  the  tax.  James  v.  Dravo 
Contracting  Co. ,   302  U.S.   134,   138  (1937). 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  If  the  Company  sells  food  and  beverages  within 
Massachusetts  waters,  it  must  register  as  a  vendor,  file 
returns,  and  pay  sales  taxes  on  such  sales. 

2.  Sales  of  food  and  beverages  which  are  made  beyond 
the  seaward  boundary  of  Massachusetts  are  exempt  from  the 
sales  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 
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COMMISSIONER 


December  29,  1983 


In  your  letter  of  October  12,  1983  you  requested 
information  relative  to  the  Massachusetts  tax  liability 
of  a  corporation  doing  business  in  Massachusetts  and  its 
nonresident  shareholders.  The  corporation  has  elected  to 
be  treated  as  an  S  corporation  for  federal  tax  purposes. 

Massachusetts  has  not  adopted  the  federal  treatment 
of  S  corporations  and  their  shareholders. 

Massachusetts  law  contains  no  provision  permitting 
corporations  to  elect  not  to  be  subject  to  Massachusetts 
corporation  excise.  A  foreign  corporation  doing  business 
in  Massachusetts  is  required  to  file  a  corporation  excise 
return  and  pay  the  tax  imposed  by  Massachusetts  General 
Laws  Chapter  63. 

For  federal  income  tax  purposes  items  of  income,  loss, 
deduction  or  credit  of  an  S  corporation  are  included  in 
the  shareholders'  gross  income.  Federal  S  corporation  status 
is  disregarded  for  purposes  of  determining  the  Massachusetts 
gross  income  of  S  corporation  shareholders.  Therefore, 
items  of  income,  loss,  deduction  or  credit  of  the  S 
corporation  included  in  shareholders'  federal  gross  income 
are  excluded  for  purposes  of  determining  Massachusetts  gross 
income.  Actual  distributions  from  earnings  by  an  S 
corporation  are  included  in  Massachusetts  gross  income  of 
the  shareholders.     (G.L.  c.   62,  SS  2(a)(1)(E)  and  2(a)(2)(B)). 
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General  Laws  Chapter  62,  Section  5A,  provides  that 
the  Massachusetts  gross  income  of  a  nonresident  is  determined 
solely  with  respect  to  items  of  gross  income  from  sources 
within  Massachusetts.  Such  items  are  those  which  are  derived 
from  or  effectively  connected  with  any  trade  or  business, 
including  any  employment  carried  on  by  the  taxpayer  in 
Massachusetts;  the  participation  in  any  lottery  or  wagering 
transaction  within  Massachusetts;  or  the  ownership  of  any 
interest  in  real  or  tangible  personal  property  located  in 
Massachusetts . 

Distributions  received  by  a  nonresident  individual 
from  a  foreign  corporation  doing  business  in  Massachusetts, 
whether  or  not  it  has  elected  S  corporation  status  for  federal 
tax  purposes,  are  not  subject  to  Massachusetts  taxation. 

A  nonresident  individual  with  no  income  subject  to 
Massachusetts  taxation  is  not  required  to  file  a  Massachusetts 
personal  income  tax  return. 


Very  t 


ruly  yours. 


Commis 


oner  of  Revenue 
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You    request    a    ruling    as    to    the    application    of  the 
sales  tax  to  sales  of  meals  to  faculty  and  staff  by 
High  School  ("School"). 

Special  education  and  regular  education  students  at 
the  School  operate  two  meals  programs.  One  program  offers 
an  eat-in  lunch;  the  other  program  offers  a  bag  lunch. 
Both  programs  sell  the  lunches  to  faculty  and  staff. 

Sales  of  meals,  whether  consumed  on  or  off  the  premises 
of  an  eating  establishment,  are  subject  to  the  sales  tax 
unless  otherwise  exempted.  (G.L.  c.  64H,  §  6(h)).  Meals 
furnished  to  students  by  educational  institutions  are  exempt 
from  the  sales  tax.  (G.L.  c.  64H,  §  6 ( cc ) ) .  This  exemption 
does  not  apply  to  faculty  members,  other  school  employees, 
or  any  orher  non-students.  If  an  educational  institution 
sells  meals  to  students  and  non-students,  the  institution 
is  responsible  for  collecting  sales  taxes  from  non-students, 
for  paying  sales  taxes  on  its  taxable  sales,  and  for 
maintaining  adequate  records  of  sales. 

Based  on  the  foregoing,  it  is  ruled  that  sales  of 
meals  to  members  of  the  faculty  and  staff  by  the  School 
are  subject  to  the  sales  tax. 


Very  truly- yours, 


Commissioner  of  Revenue 
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You  state  that  you  have  sold  certain  lots  from  a  tract 
of  land  whereby  you  have  recovered  the  cost  of  the  entire 
property.  You  propose  to  sell  additional  lots  this  calendar 
year.  Additionally,  you  plan  to  convey  a  portion  of  the 
subdivided  land  to  a  Conservation  Land  Trust  for  one  dollar. 

You  inquire  whether  for  Massachusetts  income  tax  purposes 
the  proposed  "sale"  of  the  balance  of  the  land  to  the 
Conservation  Land  Trust  for  one  dollar  results  in  a  loss 
m  set-off  against  taxable  gain  on  the  remaining  lots  to 
be  sold. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §§  1,  2).  Gain 
realized  on  the  sale  of  property  is  included  in  gross  income 
under  Section  61  of  the  Internal  Revenue  Code  ("Code"). 
Generally,  under  Section  1001  of  the  Code  the  gain  from 
the  sale  or  other  disposition  of  property  is  the  excess 
of  the  amount  realized  over  the  unrecovered  cost  or  other 
basis  provided  in  Section  1011  for  determining  gain,  and 
the  loss  is  the  excess  of  the  adjusted  basis  provided  in 
such  section  for  determining  loss  over  the  amount  realized. 
Generally,  where  real  estate  is  subdivided,  the  sale  of 
each  lot  is  treated  as  a  separate  transaction  and  the 
computation  of  gain  or  loss  must  be  made  upon  each  separate 
sale.  (U.S.  Treas.  Reg.  1.61-6(a)).  Unless  the  purchase 
and  complete  resale  fall  into  the  same  taxable  year,  the 
cost  or  other  basis  of  the  entire  property  must  be  allocated 
among  the  various  parcels  and  the  gain  realized  or  loss 
sustained  on  each  part. 
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Massachusetts  adopts  federal  characterization  of  gain 
as  either  capital  gain  or  ordinary  income.  Under  federal 
law,  unless  a  taxpayer  comes  within  the  rules  of  Section 
1237  of  the  Code  which  permit  limited  subdivisions  without 
loss  of  capital  gain  treatment,  a  taxpayer  who  actively 
subdivides  property  generally  will  be  deemed  to  have  held 
the  property  for  sale  to  customers  resulting  in  treatment 
of  gain  as  ordinary  income  and  loss  as  fully  deductible 
loss . 

There  is  no  deduction  for  charitable  contributions 
for  Massachusetts  income  tax  purposes.  Although  Sections 
161  and  170(h)  of  the  Code  allow  a  charitable  deduction 
for  a  "qualified  conservation  contribution"  of  real  property, 
these  provisions  have  not  been  incorporated  into  Massachusetts 
tax  law  and  are  not  relevant  for  Massachusetts  income  tax 
purposes . 

Where  real  estate  is  subdivided  into  lots,  for  purposes 
of  determining  gain  or  loss  for  Massachusetts  income  tax 
purposes,  the  basis  of  property  sold  or  exchanged  is  the 
same  as  the  federal  adjusted  basis  for  such  property.  Net 
capital  gain  and  net  capital  loss  are  computed  in  the  same 
manner  as  for  federal  purposes  without  taking  into  effect 
any  federal  carryback  or  carryover.  Any  portion  of  gain 
from  the  disposition  of  lots  which  is  considered  ordinary 
income  for  federal  purposes  will  be  taxed  by  Massachusetts 
as  Part  B  income  (5%  income). 


Very  truly  yours. 


ioner  of  Revenue 
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You  represent  a  woman  who  plans  to  transfer  a  house 
to  her  children.  You  inquire  as  to  what  the  Massachusetts 
tax  consequences  will  be  at  the  time  of  the  transfer. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §§  1,  2).  Since 
Massachusetts  has  no  provisions  which  modify  the  rules 
for  determining  the  basis  of  real  property  under  Section 
1015  of  the  Code,  the  Massachusetts  basis  of  the  property 
will  be  the  same  as  the  federal  basis.  Under  Section  1015 
of  the  Internal  Revenue  Code  ( "Code" ) ,  the  basis  of  property 
acquired  by  gift  depends  on  the  purpose  for  which  it  is 
computed.  For  determining  gain,  the  donee's  basis  is  the 
same  as  the  donor's  adjusted  basis.  For  determining  loss, 
the  donee's  basis  is  the  lower  of  the  donor's  basis  or 
the  fair  market  value  of  the  property  when  the  gift  was 
made.  Section  1015(d)  of  the  Code  provides  that  the  donee's 
basis  determined  in  the  above  manner  may  be  increased  by 
all  or  a  portion  of  the  federal  gift  tax  paid  on  the  gift. 

Under  Section  102  of  the  Code,  property  received  as 
a  gift  is  not  includible  in  gross  income,  although  any 
income  from  such  property  is  includible  in  gross  income. 

Because  Massachusetts  has  not  enacted  a  gift  tax, 
the  lifetime  transfer  of  property  without  consideration 
is  not  a  taxable  event. 

Based  on  the  foregoing,  and  assuming  the  taxpayer 
receives  no  consideration  for  the  transfer,  it  is  ruled 
that : 
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1.  For  Massachusetts  income  tax  purposes,  where  a 
parent  gratuitously  transfers  a  house  to  her  children, 
the  gift  of  the  real  estate  will  not  result  in  the 
recognition  of  income  to  the  parent. 

2.  For  Massachusetts  income  tax  purposes,  where  a 
parent  gratuitously  transfers  a  house  to  her  children, 
in  determining  gain  or  loss  upon  a  subsequent  sale,  the 
basis  of  the  property  in  the  hands  of  the  children  is  the 
federal  adjusted  basis  of  such  property. 

You  also  inquire  whether,  for  Massachusetts  estate 
tax  purposes,  any  portion  of  the  value  of  the  real  estate 
will  be  includible  in  the  parent's  gross  estate. 

Any  transfers  made  by  a  decedent  during  his  life, 
other  than  bona  fide  sales  for  an  adequate  and  full 
consideration  in  money  or  money's  worth  may  be  subject 
to  Massachusetts  estate  tax.  The  Massachusetts  gross  estate 
is  the  federal  gross  estate  determined  on  the  basis  of 
the  Code  as  amended  and  in  effect  on  January  1,  1975.  (G.L. 
c.   65C,   §  1 ) . 

Under  Section  2035  of  the  Code  a  decedent's  gross 
estate  includes  as  a  transfer  in  contemplation  of  death 
the  value  of  any  interest  in  property  transferred  within 
three  years  before  the  decedent's  death,  unless  the  transfer 
is  shown  not  to  have  been  made  in  contemplation  of  death. 
Additionally,  under  Section  2036  of  the  Code  a  decedent's 
gross  estate  includes  the  value  of  any  interest  in  property 
transferred  by  the  decedent  whereby  the  decedent  retained 
the  possession  or  enjoyment  of,  or  the  right  to  the  income 
from  the  transferred  property. 
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